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Abstract

Jurists, economists and social scientists alike agreed that foreign investment has
the potential to act as a catalyst for the enjoyment of an individual’s fundamental
human rights, particularly in developing countries. While International
investment standards are aimed at greater investor and investment protection.
Foreign direct investments can stimulate economic growth, development and
employment; they can also contribute to improving the human rights situation
and environment protection in many developing countries.

On the other hand, corporate investments can have negative consequences for
the individual’s enjoyment of fundamental human rights, including an adverse
effect on fundamental labor rights and nondiscrimination In addition to its
impact on environmental protection. While states have the primary responsibility
to respect, protect and fulfill human rights, the obligations and responsibilities of
corporations may also be recognized in the sphere of foreign investment.

Investment contracts concluded between states and investors include
stabilization clauses, under which states agree to refrain from using their
legislative or administrative powers in a way that negatively affects the investor.
Rigid application of such clauses may dissuade the host state from developing or
implementing new human rights or environmental legislation if compliance adds
to the operating expenses of the investor. It is this macro effect of stabilization
clause that has led to concerns as regards its effect on development of labor,
environmental and human rights laws.

This research discusses and analyses corporate human rights obligations and the
lack thereof under stabilization clauses in foreign investment contracts. It
addresses main issues related to corporate human rights obligations and
stabilization clauses. To be clear, the argument here is that the fundamental
human rights and environment protection obligations of investors, particularly of
corporations, must be included in foreign investment contract.

Keywords: Stabilization clauses, human rights, environmental protection,
foreign investment, stability
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Host Government Agreement between and among the Government of Georgia and the Main Export Pipeline Participants (2000),[The

0

Georgian HGA] Article 7.2(ix); Host Government Agreement between and among the Government of Turkey and the Main Export
Pipeline Participants (2000), [The Turkish HGA] Article 7.2 (x); Host Government Agreement between and among the Government of
the Azerbaijan Republic and the State Oil Company of the Azerbaijan Republic, BP Exploration (Caspian Sea) Ltd., Statoil BTC Caspian
AS, Ramco Hazar Energy Ltd., Turkiye Petrolleri A.O., Unocol BTC Pipeline, Ltd., Itochu Oil Exploration (Azerbaijan) Inc., Delta Hess

(BTC) Ltd. (2000), [The Azeri HGA] Article 7.2 (ix)
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Article 20.2, The Georgian HGA; Article 21.2, The Turkish HGA; Article 20.2, The Azeri HGA
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Article 7.2(x), The Georgian HGA; Article 7.2(xi), The Turkish HGA; Article 7.2(x), The Azeri HGA.
2 Article 9.1 & 9.2, The Georgian HGA; Article 10.1 & 10.2, The Turkish HGA; Article 9.1 & 9.2, The Azeri HGA
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See super note 12.

% The Baku-Tbilisi-Ceyhan (BTC) pipeline, Human Right Undertaking.
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?® The Baku-Thbilisi—-Ceyhan (BTC) pipeline, Human Right Undertaking. Para.6.
7 Shemberg, A. O p. Cit, Para. 91
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28 Tai-Heng Cheng, J.S.D. (Yale), LL.M. (Yale), M.A. (Oxon), practices international arbitration and litigation at Simpson Thacher &
Bartlett LLP

*® Cheng, T. (2005). P. 492

%% Sheldon Leader is a Professor, Department of Law and Centre for Human Rights, University of Essex.

*! Leader, Sh. (2006). P. 663-666.

32 See, Super Note 3. ¢) Promoting investors’ obligations alongside investors’ rights: 1. there is a need to balance the strengthening of

investors’ rights in investment liberalization agreements with the clarification and enforcement of investors’ obligations towards
individuals and communities.
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3 OECD. 1976. Declaration on International Investment and Multinational Enterprises.
** OECD. 2019. Guiding principles for durable extractive contracts
35 .
Ibid at 1.p.4
*® Ibid at 54. .p.14.
%" The Norway 2007 Model BIT, Investment Treaty Arbitration
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¥ OHCHR. 2015. Principles for responsible contracts: Integrating the management of human rights risks into state—investor contract
negotiations — Guidance for negotiators. P.3

» Principle 4: Contractual stabilization clauses, if used, should be carefully drafted so that any protections for investors against future
changes in law do not interfere with the State’s bona fide efforts to implement laws, regulations or policies, in a non-discriminatory
manner, in order to meet its human rights obligations. P.15-17.

*® Stabilization clauses, if used, should not contemplate economic or other penalties for the State in the event that it introduces laws,
regulations or policies that: (a) are implemented on a non-discriminatory basis; and (b) reflect international standards, benchmarks or
recognized good practices in areas such as health, safety, labor, the environment, technical specifications or other areas that relate to the
human rights impact of the project. P.15

*! Lorenzo Cotula is a Senior Researcher - Law and Sustainable Development, International Institute for Environment and Development
(IIED), UK.

*2 Cotula, L. (2008b). P.172.
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* Model Intergovernmental and Host Government Agreements for Cross-Border Pipelines.
* Leader,Sh. Op.cit. P. 657.

4 Maniruzzaman, A. (2008). P.156.
46 Principle 2 of the Rio Declaration on Environment and Development, 13 June 1992, 31 ILM 874 (1992).
* Samuel, Asante. (1979). P. 412-418.
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