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Definition of the rule of subsequent behavior
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The second requirement: Expressions of the subsequent behavior and its
conditions :
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First: Pictures of the subsequent behavior that constitutes the material pillar
of international custom:
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The third requirement: the legal value of the subsequent behavior :
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First: Subsequent behavior as a basic means of interpretation :
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Second: Subsequent behavior as a complementary means of interpretation :
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Distinguishing the explanation by subsequent behavior
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The first requirement: distinguishing between subsequent agreement and
subsequent behavior in the interpretation of treaties:
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The second requirement: distinguishing between amending treaties and their
interpretation through subsequent conduct:
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Scope and implications of subsequent conduct
in treaty interpretation
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The first requirement: the scope of the rule of subsequent conduct in the
interpretation of treaties :
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the 1969 Vienna Convention on the Law of Treaties, the Terms
of a treaty must be interpreted "in their context and in the light
of its object and purpose” and there shall be "taken into
account, together with the context: (b) any subsequent practice
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(76)

(77)

(78)

in the application of the treaty which establishes the agreement
of the arties regarding its interpretation. The Court has had
occasion to apply this rule of interpretation several times...)
I.C.J. Report. 1996. p.75 para.l9 .

The Parties nevertheless are in agreement that the 1975 Statute
is to be interpreted in accordance with rules of customary
international law on treaty interpretation, as modified in
Article 31 of the Vienna Convention on the Law of Treaties).
1.C.J.Report.2010,para. 64 .

(The Court has had recourse to these rules when it has had to
interpret the provisions of treaties and international
agreements concluded before the entry into force of the Vienna
Convention on the Law of Treaties in 1980 (see, e.g.,
Territorial Dispute (Libyan Arab Jamahiriya Chad), Judgment,
I.C.J. Reports 1994, p. 21, para. 41; kasikili / Sedudu Island
(Botswana / Namibia), Judgment, I. C. J. Reports 1999 (II),
p.1059 para.18). Ipid.para.65 .

Katharina Berner. Op. cit, p,73.

8 2yt dizgdl 413 (2005-2001 3ot Juadt LS cliad (B @l w3 (79)

cijb\ﬂ\

(82)

62 ».2007
e ) dagd) 31> Aol Cldalall i Ul W U uslgll we > (80)
75 o 1980
304 o (aile yhas ol Sollt Opldl Olgle Ciwg & > (8])
(The Court must have regard to the situation as it was at that
time, which was the critical one, and to the intentions of those
concerned as they appear to have existed, or are reasonably to
be inferred, in the light of that situation. Intentions that might
have been formed if the Mandate had been framed at a much
later date, and in the knowledge of circumstances, such as the

eventual dissolution of the League and its aftermath, that could

never originally have been foreseen, are not relevant). 1.C.J.
Report, 1966, p. 23, para, 16 .
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(83) (Moreover, an international instrument has to be interpreted
and applied within the framework of the entire legal system
prevailing at the time of the interpretation). 1.C.J. Report, 1971,
p.31, para. 53 .

(84) 1.C.J. Report, 1997,p.77, paras.139-140.

Oglly dmypidt A Aol Salaadl Joull Jladll puddl dslgd ( Jlal ua Jsle s (8S)
ey g 423 0 2011 (46)p uodl &gl LY dmslr (OGUEI AJS

Gy ol cadaiy Buoell @V Bl g 3 Aall Juadl LS2 593 (u )l A2 Uy (86)

90 2 (1997 (3lusy dsslr (O glall GS (o) 9:83

perle Bluy (Ol e ¢ AJglll Juall 1aSE olass) Olaghe gl W= (87)

95 2 (1996 sk dnslr (SN LS
G g 2 (939518 Luted) S pn gl pannid ! Jof Bows clo31 ) B8y jasds  (88)
FY 7

(89) Loizidou v. Turkey, A(310),1995, paras. 79 and 81 .

(90) Ipid. Para. 82 .

(91) Year Book of international law commission, session(68),
2016,p. 169 .

Ol Bai> Tyled duys¥) EBEYY e (8) 83l alSoT 329 BLIGH o Y1 0L (92)

Al Ol g
689 o (3w s sl Slalll s (Sl ut Jale > (93)
(94) (The subsequent attitude of the Parties shows that it was not

their intention, by entering into the Special Agreement, to
preclude the Court from fixing the amount of the
compensation). the corfo channel case ,I.C.J.Report.
1949.P.25,para?2

210 L2 2016 (68) 551 (Lo 0glal 2k 5 (95)

(96) (The Court will observe that the Regulations annexed to the
Hague Convention IV do not define what is to be understood by
"poison or poisoned weapons" and that different interpretations
exist on the issue. Nor does the 1925 Protocol specify the
meaning to be given to the term "analogous materials or
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(97)

(101)

devices".The terms have been understood, in the practice of
States, in their ordinary sense as covering weapons whose
prime, or even exclusive, effect is to poison or asphyxiate. This
practice is clear, and the parties to those instruments have not
treated them as referring to nuclear weapons) .I.C.J. Report.
1996. p.248, para. 55.
(From the treaty texts and the practice analyzed at paragraphs
64 and 65 above, it emerges that the Lake Chad Basin
Commission is an international organization exercising its
powers within a specific geographical area; that it does not
however have as its purpose the settlement at a regional level
of matters relating to the maintenance of international peace
and security and thus does not fall under Chapter VII1 of the
Charter). 1.C.J. Report. 1998. p.306, para, 67 .

216 o 2016 (68) 50 Joldh 05l 2k p5 (98)

218up 2016 c(68) SJjJJ\ cL}}.U\ dyu.“ it RS (99)

(but the Court does not consider that navigation was the sole

objective of the provisions of Article Ill, paragraph 2, of the
Treaty. In referring to the main channel of the Chobe, the
parties sought both to secure for themselves freedom of
navigation on the river and to delimit as precisely as possible

their respective spheres of
influence).l.C.J.Report. 1999,p.1074,para.45.
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Interpretation of Treaties by subsequent practice
To states parties

Research extracted from a PhD thesis specializing in public international law
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hstract

The subsequent conduct of states parties is one of the means of
interpretation of international treaties stipulated in the Vienna
Convention on the Law of Treaties of 1969. This method is mentioned
as a basic means of interpretation in Article (31) and also as a
complementary means of interpretation in Article (32) when the
general means of interpretation do not lead to Clarify the ambiguity
of the text or resulted in vague and incomprehensible interpretations
and phrases. This method is the best expression of what the parties
want in terms of the meanings within the treaty document in which the
dispute was raised, even if the dispute over the interpretation of an
ambiguous text contained in a treaty is presented to the international
judiciary in case the general rules are not reached. In interpretation
to clarify this ambiguity, the international judiciary often resorted to
the behavior of the states parties after the conclusion of the treaty to
determine the way in which the parties implemented the articles of the
treaty as the best expression of the intention of the parties to conclude
the treaty. This method may extend beyond that when this behavior
acquires a reciprocal and repetitive character that may later give rise
to a binding international custom that represents the behavior of the
states parties to the country and represents its material corner.
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