ke S o ghall 32ed sl Aoms

I g
%S:;:rs T

S9N s kS Lol J] oled) @310 e i) 35l 38, L) 2Sal) ¢ g il plisin VL i) i JUied! g
SLLl ol By 0t 5 ol B0 domn 43 1IN gl
https://political-encyclopedia.org/library/1817 :cqt Ly,

2025/05/05 04:37 +03  :313 gt 7y

: T e o el g pldsialy gl de OSally iUl delid o U Bsle & 2anslST 5 50s 2 & sl 2e yor o)l

o ey Sl gema el p 3 dse 3o = = oo A s
23 BY e Al sl LY @ B el o G W) B Ll g Aulend) (e ls B el odall 6 )l
Sl >, Encyclopedia Political - &t i su o) g e shanadl 0 0y 50
info@political-encyclopedia.org

Pl V) o1y by 5 Je laiilse a Encyclopedia Political - 3 ol i g gl 20 LY RPN
https://political-encyclopedia.org/terms-of-use sl e 2o

1 s &gl gyl 0 3 0y 2 U pslall 5 A s 180 o SR s e gl 5
g J) (g A Y p Liad) Bzt olllaze 1y Sl Sl Gy by s



http://journal.damascusuniversity.edu.sy/index.php/legj/about
http://journal.damascusuniversity.edu.sy/index.php/legj/about
https://political-encyclopedia.org/library/1817
mailto:info@political-encyclopedia.org
https://political-encyclopedia.org/terms-of-use
http://www.tcpdf.org

2021 - A saall =1 sl — Agglal) oslall e daals Alaa

S Bailal) 4881 Ladlall £ phal) alaiaN L adal)
A9 (U anlS Gl LY g alall aBlgh opa

D ogsal) ay) i) o)) giSal) s dlas)
Telalal ol 3908 tesa lal dde daaa
il

e elaie¥) QI aaf aal J<8 LSile my g5 48 Adlall Jlexind &

sy e el Cangas AEHl) Llal) (pilsd 8 g el laylany ) Al Gl
Lol el a dilea o Logie sV asiy ¢cnlid Gan Gaias 1) jlaall 13
Baliu) (e i) aies 4%edkad Aglal) Arand) oLy A ey ) easen il
el e llginall Gylaa & Jidid G Corgll Wl chaand) 038 (o 5yl
A A s e i@ Y Aleall sdag ccaleadlly sl juae Joa
SN Ui ) Jins (e ) g ) i Jy salial) 48l Zadtall Jlaniiad
O ol e Y daal) e Sl A Gl Jliae sas e aglie 5 Gildas
Ahiay Gabel A uas (s SN Gl anlS Lol 5l A8 A Jlasiind
(shaay IS Adlaiin (Say oad cire 4l lallhias e Adlall culS L 1Y)
) Byl U8 e Adlal) Jlaxind oy payd 28 eall aBlgll of LS
S laial) s Gysad Aay Ly Aadlal) sda Juead ) cleaald) o colaiall
alatin) 58 eVl e e il A e s ol Allad) 3 cileadl)
Al HEY) ales € ) U8 (e 35S0 Gl anlS Lelas ol cAd)lal) Akl

L Bliad Arala —Gsial) A — (gylail oy glal) i 7
e Axala — il S — (g)lal) (5l

118




Zal Aje dene i eeggalal) @il (e all Blall A8 el £ pikal) AlasiuY L gdall

The fair use defense for using a third party's
trademark From physical reality to registration as
a domain name

Prepared by the Ph.D. Under the supervision of Prof.

. - student Feras Dr. Mohamed Farquk Abu
Mohammad Arafeh Al-Shammat
Balaha
Abstract

The use of third parties' trademark without their consent constitutes

one of the most important forms of trademark infringement prohibited by
the legislator in the laws of trademarks. The legislator's aim is to achieve
two primary objectives. The first is to protect the right of the mark's
owner to exploit the good will of the mark. The second objective is to
protect the consumer from misleading the source of products and
services. This protection is not limited to the forms on the imitation of the
trademark or the use of counterfeit brand, but extends to prevent others
from registering a domain name identical or confusingly similar to that
mark. Whoever, this prohibition does not prevent third parties from using
the trademark, or registering it as a domain name, with good faith for
descriptive purposes if the mark contains a term that has a dictionary
meaning that can be used for descriptive purpose. In practice, the use of
the mark by third parties to refer to products or services bearing the mark
has been justified in order to market such products or services in the

physical world, and on the Internet.

What are the circumstances that justify the use of the trademark, or its
registration as a domain name by third parties? What are the legal effects
of such use?

***Department Of Commercial Law- Faculty Of Law- Damascus University.
Department Of Commercial Law- Faculty Of Law- Damascus University

119



2021 - A saall =1 sl — Agglal) oslall e daals Alaa

tdadial)
o Amsay b Tine Ll lia L) Conlin 484l cildlall (o5l iy
Y claad sl cilatie Gygudl lginans Pliiady dadlall o3 aladinl (re yill giey
e il Al S (o)Ll Lpasebar Adlall o Ball aay cddlal) Al 3 as
S sl Lalina 5lall ol llaiad) o 4SS 3)LaY) e 2y Vs ccileaslls adud)
+ 5l

Claiiall Cia gl Akall o3 aladin) (el ae Ldlall Gllld 32y Y 4 LS
Al il Yoia Gl Llall clllé cddlall sda Lelead il 4L cilaral)
Leie Pl Lery sale) kit 3 yill Lee by 38 48 Wil ccnlana) §f clainall
Ao el gyl

o ADIA (e gl ade el Loty ol 0060 il 3 e a5l o3a
a0 e phie OIS Al anlatind o ol Jae Ldlall lile dgapay lusdty
i) e L Jla 8 4y el 4014 (520 s Bae IS BT a3 adal)
LS el @il ale caall (s dlia asas I llgiunall Jileiy Yidia) ks
My a8 s S0 Bl S lehins Bl el sailall A8 Akl lasiad (o
i) e Qi) aseie Jon Lage Wolst LUT5 (ISR 038 2o

iy Jlaial g5 53 5o Loy Sactgl b Las S5 piiall aladiulVly adall s Lad
leie alall allall & bl Qs dlee Calias Jag Sadall 138 J5d e cllgind)
feuiyl olle

AL A e elie V] e Jaaldll aall maa g 8 Gl 13 dpaal (e
satlell Alall aladind die g pie Vs e g gual) Taliss elgd s piall Al
igalse & Gldlal) Claal dlea Gl g L) Jh 8 3550 Gl aulS Ll
Vg SV da il Jleed

120



Zal Aje dene i eeggalal) @il (e all Blall A8 el £ pikal) AlasiuY L gdall

bl 5 Leadl IS clysran sac Cinll 138 ] Jass 8 Gl 4aly S8
dulas e Gialdl 58 QI e gumgall Taa gl ) Ay yad) Lol Bl gudly
syl A plaY) lalll cuhlyds ASyya) saaiall ¥l 8 Aslaaill sl
i Loyl ) sassall Aulad) (335 55 S Glaill ¢ Lewly Al cile 3l
c@sdl A8 LDlall ()5l pa Lgihlia Sy 48 2l Ll @llds (oY)
Glgd) b gl ) ) e sl 138 (g Ll
e Bgapall @ ) Jeagilly il lapiy 1 A Ja alay) Jal (e
t Y B finae ) el 5 08
(J2ladl) g g il alasiuly adally oyl 1Y) Giaal)
(Jola) o piall alatiuVl adall Sgslall Y : A Caal)
(Jalall) £gpdiall aladiuyly adally Ciy o) oY) Cuasall
kel g gyl e aladia¥) e ) gsleadl 8 ade o) ki
Aall Apnall 358l Cogan ol wall IOl A i) sl saSlall A4
ISy dlall od gl adasind G cfy ol aded e Ladlll iy o (5 56l
ilial goalae o ey Y 2N 1aa G ieay Yole ol legpiie Ladaain
sV psiall e e s and) dlsll 50 285 L Gl 8 Al S de g i)
Calladll) rpiil ol (gaulial) g il WadtV L a8alls Logha J5¥) Cayad £ g el
el Sf ) gl AT adall el e BILF 28 SE LT (U5
(S8 llaall)
) g (o) (Jalall) £ pial) aladial adal) 1 JgY) Callaal)
Lanham ) SpeY) galas¥) dylaall cldlall o5l (g (4//33) ol @) 8
G Aplaall kel e o lvieVh slea¥) am adde eaall Loy by (Act
Glat Ldle aa € Cdlay (gl Jae bl of pllaiadl of 4l alasid

121



2021 - A saall =1 sl — Agglal) oslall e daals Alaa

S el Coa gl o 45 sy Jole IS5 ams sl ol pllacas ff alS
A ihaall Wl aaail gl (pasiesall) Caylall 13 dalall cileral)

0sSa Y ¢ orppll ol g i) alaanuV G adal) G paill 13 (e Jaadly
o bl Ciagl ool Adle alasiul agle geaal agh lovie Y) Yy
Y edall i Gl Ul ¢ eadl saslall ol Y b ade ool 525l cilersl)
L aadiy g e Jaind g 13l Jae adlal) cuslS 1Y) ) Addasind S
iad Ciyaas aaaaS Hygaall pdy byl (g5l iaas (OlSa sl o i Caaa)
Y A Lalinay Adlall o3 sl Liys cdadlall oda Jasd il deadll of Zalud)
cllaaaall Led )5Sy Al VA 8 Y) delows Sy Y adall 1agh ¢l lalinay
clbiaall iasl) iadly lealaain) s i lallaas 2l 4t 55 3
A8 LS W linay Gl

() Al 3 IV Laline Liaay bylie (o allss (Apple) 48,4l Aadlalld
seal Gasads 8 (Apple) 3858 U e 5lall o3l 3ylaadl) Aladi V) o<l
LS sgenl) oad b 5l e lernti€) 4S80 Gl Lgain ) AN il
Gasaill 5l 8 e Okl oda slasinl (o Uillys Al Catlggl) Glhil 53 e
o2p 4ie il G3) allaiaall biagl) ieall YOl IS o Wl (e 4l juane
Catlsel Gyt 8 Adlal) el i€l il Aglal) dranall YU 3ay Yy ddlal)
AL

O Lanham Act-15 U.S.C.- §1115- 33(b)(4).

122



Zal Aje dene i eeggalal) @il (e all Blall A8 el £ pikal) AlasiuY L gdall

Sise s (el Aadlal) il Jla 8 adsd Sa Y adall s G LS
sl ima gh ad Gl (Wsysinddl S 40080 clLalls) Lball cllle 38 (e
sailall laadd) ol adadl apans Gl )l duay JS8 4edadind 50 e oSy
e Gl 3 llaiaal) clasiad iy Laxie V) et ¥ giall 13gd (L0 dild
L8 LS Ly Cauasll 31008 i ey ALl

s Fla ¢ g SN Bl anilS el 3a8lal) A8l Adlal) Jisidh i e
L) il Agalse 3 oy SN L and oalia U (e 450 (1S adal
LVl 8 Aa )l A alaty) G ) A aSae Caady 28 ¢ iaagll wlhal) ¢l
z=ie (Barcelona.com v. Excelentisimo Ayuntamiento De Barcelona) &l -3 4.5 5aY)
e el ) (Barcelona) dedtall 4y silall dleal) 435155 4ine (ula
GUaill aud Jonadt Gl oy o(AnlenY) A5k A haa alse an dbiay
LSl IS Y sl Ainey 3lati Laliw Aol 4jlad (Barcelona.com)
.(4)(Lanham Act) 4 ey ) A laill bl ¢ gilal

O g O (0S5 ¢ gl Bhaall ARl Ciyes Lo & :(Fanciful, or Coined Mark) 3ySiaall o ALl Al -
@w@mu\u&uﬂmyw Cilalliad) f < 28 ) can Y ol Ll e Y ) Gpapll S Cagyall
clejlie —dals aeal uge tena 1yl -(Google) ‘e s «(Exxon) iade s «(Kodak) 4adas canna o Luseld
& ol Aoy o Jemall ciand ALy —(45)lhe duly) bl 55l AUl Ukl ¢ Laus dlaall el
plauss 115 (m =2010/8/2 b 1423810 2as —(yhanls = 61 = e s —alell Syl RIS ) o — (058
) aash —alal) oy gtal) & ofaldl 2y e Jaall e Al — 3l elady Sl adaiil) = lagn SLE jale
8202 ~2016/1/21 b \gatblia Cass ~pband — s~ 7ol Anala — Ul Sl &8
&b (Horphag Research Ltd. v. Mario Pellegrlm) L 8 Al Apolan¥) AS55aY) Gl ) A cuad @
S eenlil) agyill a4 (\Jalr_) le gy Lozl J<8 of oSy (Pycnogenol) Adlall e cadll alasial
il agde oaal 350 A8 AaS laline e ine (of Jaind Y Aadlad) il 3l 550
Horphag Research Ltd. v. Mario Pellegrini- 337 F.3d 1036 (9th Cir. 2003).
(3)- David W. Barnes, and Teresa A. Laky- Classic Fair Use of Trademarks: Confusion About
Defenses- Santa Clara High Technology Law Journal- Vol. 20, Issue. 4, Art. 1, 2004- pp 833-885- p
835-836.
(4)- Barcelona.com. v. Excelentisimo Ayuntamiento De Barcelona- 330 F.3d 617 (4th Cir. 2003).
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(1)- Philip Morris USA Inc. v. Borut Bezjak, A Domains Limited- WIPO Case No. D2015-1128-

(marlboro.party)- (September 11, 2015).

(2)- Howard S. Hogan, and Stephen W. Feingold- Intellectual Property Law in Cyberspace- 2nd

edition- BNA Books — Washington- U.S.A- 2011-p 396.
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(1)- Toyota Motor Sales v. Tabari, et al- No. 07-55344 (9th Cir. 2010)- Decided in: July 8, 2010..
(2)- 201 Folsom Option JV, L.P. and 201 Folsom Acquisition, L.P. v. John Kirkpatrick- WIPO Case
No. D2014-1359- (luminacondo.com)- (October 28, 2014).
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(3)- Oki Data Americas, Inc. v. ASD, Inc-WIPO Case No. D2001-0903- (okidataparts.com)-
(November 6, 2001).
National Association for Stock Car Auto Racing, Inc. v. Racing Connection / The ) dnad & (1)
Jlae 3 oy 53 (Uil ad anlia) abe Sl ol8 G g Bally 5,500 Zislll cuals (c.Racin’, Connection, Inc
led ¢ (NASCAR) SLal Adle Geay (521 (nascartours.com) Gl anl iy -u;L...AI YL anlas
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National Association for Stock Car Auto Racing, Inc. v. Racing Connection / The Racin’,
Connection, Inc. WIPO Case No. D2007-1524- (nascartours.com)- (January 28, 2008).
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(1)- Stephanie M. Greene- Sorting Out "Fair Use" and Likelihood of Confusion" in Trademark Law-
American Business Law Journal- Vol. 43, Issue. 1, 2006- pp. 43-77- p 44-46.
KP ) Ll 48,8l culls (KP Permanent Make-Up, Inc. v. Lasting Impression I, Inc) dnd i -@
pel) o eleaint ) Jaenill ilatie Canagl (micro colors) mlhaas pladiuly s (Ple) (Permanent Make-Up
laa & e Lusls (Lasting Impression I, Inc) Lesde o xal) 38,20 5050l 48,0 Ladlall (3illaa elhcall 138 G e
J e llaaad) 138 Juesial Gl A5V Gl AaSas Cualh (Jpandll cilatie Gl pidig ple mlhias g plhaad)
ol eSae e Cule of axy aSal 1 danlil) alatV) GUELY) AaSae il Fale Llasinl (S8 de adll 48,40
sl jian Jpa llgiusall Jiloai Ylial agy Y L sall A8 U8 (o pllacad) 138 aasind & e il ae IS
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KP Permanent Make-Up, Inc. v. Lasting Impression I, Inc.- 328 F.3d 1061, 1072 (9th Cir.2003).
Usadd) LD G ) (AN Asal) daSaa cad (Zatarains, Inc. v. Oak Grove Smokehouse) drzad i -®
2S00 U8 (o ellaaaall 138 plasiad oSl (loudl ) (gl sline ¢ inmy wllama o e aall 4,80 s.51a11 (Fish-Fri)
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Zatarains, Inc. v. Oak Grove Smokehouse, Inc.- 698 F.2d 786, 791 (5th Cir. 1983).
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Cosmetically Sealed Indus., Inc. v. Chesebrough-Pond’s USA Co.- 125 F.3d 28, 31 (2d Cir. 1997).
KP Permanent Make-Up, Inc. v. Lasting ) ¢sse A& pulall 4o cenall 4ad ulaill (o cantis dpcail) o3 B
el Tal Al il (ala 8 5)sS3ally ¢ Aanlil) AplaiV) i) AaSae Ly ) (Impression I, Inc
SUPREME COURT OF THE UNITED STATES- KP Permanent Make-Up, Inc. v. Lasting
Impression I, Inc.- 543 U.S. 111 (2004).
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(3)- See, e.g: Suncor Energy Inc. v. Whois Privacy Protection Service, Inc. / andre bechamp- WIPO
Case No. D2012-2123- (suncorcalgary.com) et al- (December 27, 2012), and Drexel University v.
David Brouda- WIPO Case No. D2001-0067- (drexel.org)- (March 20, 2001).

(4)- Northwestel Inc. v. John Steins- WIPO Case No. D2015-0447-(northwestel.com)- (April 29,
2015).
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a- Books:

- Howard S. Hogan, and Stephen W. Feingold- Intellectual Property
Law in Cyberspace- 2nd edition- BNA Books — Washington- U.S.A-
2011.

b- Researches:

- Carl Regelmann- Trademark Nominative Fair Use: The Relevance
of the "New Kids on the Block Factors" After the Supreme Court KP
Permanent Make-Up v. Lasting Impression Decision- DePaul
Journal of Art, Technology & Intellectual Property Law. Prop,
Vol.16, Issue.1, fall 2005-pp.1-47.

- David W. Barnes, and Teresa A. Laky- Classic Fair Use of
Trademarks: Confusion About Defenses, Santa Clara High
Technology Law Journal- Vol. 20, Issue. 4, Art. 1, 2004- pp 833-
885.

- Lauren T. Warbington- Crossing the Line: The Collegiate Licensing
Company's Overindulgent Attempt to Limit Small Businesses'
Online Marketing Techniques Based on Frivolous Claims of
Trademark Infringement- Journal of Intellectual Property Law, Vol.
19, Iss. 2, Art. 12, 2012- pp.517-543.

- Stephanie M. Greene- Sorting Out "Fair Use" and Likelihood of
Confusion" in Trademark Law- American Business Law Journal-
Vol. 43, Issue. 1, 2006- pp.43-77.

c- Repots:

- WIPO Overview of WIPO Panel Views on Selected UDRP

Questions- Third Edition (“WIPO Overview 3.0”)- Geneva- 2017.
d- Laws and Policies:

- Lanham Act-15 U.S.C.

- Uniform Domain Name Dispute Resolution Policy (UDRP) As
Approved by ICANN on October 24, 1999.
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- AMF, Inc. v. Sleekcraft Boats- 599 F.2d 341, 348-49, 204 USPQ
808 (9th Cir. 1979).
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Cir. 1984).
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Cir. 2005).
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2003).
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F.3d 1061, 1072 (9th Cir.2003).
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John Kirkpatrick- WIPO Case No. D2014-1359-
(luminacondo.com)- (October 28, 2014).

- Drexel University v. David Brouda- WIPO Case No. D2001-0067-
(drexel.org)- (March 20, 2001).

- National Association for Stock Car Auto Racing, Inc. v. Racing
Connection / The Racin’, Connection, Inc. WIPO Case No. D2007-
1524, (nascartours.com), (January 28, 2008).
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- Northwestel Inc. v. John Steins- WIPO Case No. D2015-0447-
(northwestel.com)- (April 29, 2015).

- Oki Data Americas, Inc. v. ASD, Inc.- WIPO Case No. D2001-
0903- (okidataparts.com)- (November 6, 2001).

- Paris Hilton .v. Deepak Kumar-WIPO Case No. D2010-1364-
(parishiltonheiress.com)- (September 23, 2010).

- Philip Morris USA Inc. v. Borut Bezjak, A Domains Limited- WIPO
Case No. D2015-1128- (marlboro.party)- (September 11, 2015).

- Suncor Energy Inc. v. Whois Privacy Protection Service, Inc. / andre
bechamp- WIPO Case No. D2012-2123- (suncorcalgary.com) et al-
(December 27, 2012).
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