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Contractual Administrative Responsibility Arising From
Illegitimate Use Of The Management Powers

Ahmad Ismail”
Hassan Mahfoud™

(Received 17/11/2020. Accepted 20/12/2020)

0 ABSTRACT O

The management, towards the contracting party in administrative contracts, have rights and
powers unlike in civil contracts. The management has several powers in the administrative
contract domain represented in the power to monitor and direct the implementation of the
contract, amendment of the contracting party obligations without that party protesting that
pacta sunt servanda as established in the civil law. It also has the power to apply penalties
on the contracting party in case of breaching obligations; further, the management may
terminate the contract prematurely or prior to completion of the subject works shall the
continuation of the implementation of the contract shall contradict the public interest or
shall the implementation of the contract became unproductive to the objective it was
signed for. The management has the powers of the public utility and the obligation to
ensure the concord of its traffic and supervising it in implementation of the public interest.
Thus, the management practices such powers even if the contract did not state and without
the need to seek jurisdiction. Based on the above, the management practice of such powers
and privileges shall be considered of the distinguishing characteristics of the administrative
contract and they represent the primary obligation required from the public authority based
on the regulation of the public utility. The origin is that such practice shall not embed a
failing or illegitimate feature by the management justifying the implementation of the
public interest. Hence, the management needs to practice its powers within a framework of
legitimacy that crossing the same shall be considered a mistake entailing its contractual

liability.

*IAssociate Professor -Faculty Of Law- Damascus University- Syria
** Postgraduate Student - Faculty Of Law- Damascus University- Syria.
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10Riyadh Abd Issa Al-Zuhairi: Manifestations of Administration Authority in Implementing Public
Works Contracting, MA Thesis, College of Law and Politics, University of Baghdad.1975.p.122

"' Ahmad Othman Ayyad. Previous Reference.p.303

12 Ali Alfahham: Administration Power for the Amendment of the Administrative Contract, Al-Fikr
Al-Arabi Publishing House, Cairo, 1976.p.116
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3 Mohammad Abdulali Alsinnari . Previous Reference.p221-222

4 A.Delaubadere et autres, op. Cit, T.2,p. 682

15 Suleiman Mohammad Altemawi. Previous Reference . p . 453

6 This is considered by the Supreme Administrative Court ruling in Appeal No. (3486 dated
15/11/1998), The Modern Administrative Encyclopedia, Judicial Year 35, p. 371
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! This is considered by the Supreme Administrative Court ruling in Appeal No. (3986 dated 15/11/1992).
* Hamdi Hasan Alhelfawi. Previous Reference. P.353
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%5 Hamdi Hasan Alhelfawi. same Reference. P.365
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2005.p.285

% Abdulghani Bassyouni Abdullah: Administrative Law — Applied Study on the Bases and Principles of the
Administrative Law and Their Application in Egypt, Al-Maarif Facility, Alexandria, 2005.p. 560
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% The Regulation of the Egyptian Tenders and Auctions Law Issued in the Law No. (89) of 1998, as Amended
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% Maher Saleh Allawi, Medium of the Administrative Law, Without Printing Authority, 2009.p.448

¥ Toaima Aljurf: Administrative Law, Cairo Modern Library, Cairo, 1973.p.537

* Ahmad Othman Ayyad. Previous Reference. P.110

¥ Abdulaziz Kheireddin: Article (The Right of Administration in the Amendment of the Administrative
Contracts Conditions, Term, and Legal Basis, Government Cases Administration Magazine, Sth Year,
4th Edition, 1961.p.9

4 Mohammad Salah Abdulbadeih Alsayed. . Previous Reference.p.510
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‘1 Mohammad Salah Abdulbadeih Alsayed. . same Reference.p.513

2 Tharwat Badawi, General Theory of Administrative Contracts, Al-Nahda Al-Arabiya Publishing
House, Cairo, 1976.p.515
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