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Abstract:

In order to preserve rights and achieve balance between the parties
to the criminal dispute, the phenomenon of arbitrariness in the use of the
procedural right in general and the use of the criminal procedural right in
particular has taken up a large part of the attention of legislation, the
judiciary and jurisprudence, because neglecting this phenomenon, the facts
of which have emerged on the scene of application, is considered a violation
of the principle of the rule of law and correct conduct. It is also considered a
loophole that allows the law to be violated under the guise of exercising the
procedural right in accordance with the law without actually adhering to the
purpose of legislating the law, as the court refuses to hear testimony denying
the charge under the pretext of its futility, removing the accused from the
trial session or handcuffing him during the trial without significant risk, or
the court replacing itself with The expert in a purely technical matter and
other cases whose emergence has been proven by practical reality are all
considered arbitrariness in which the person conducting the criminal
procedure exploits his legal powers to harm justice and violate the purpose
of procedural legislation using methods of procrastination, distortion, and
procrastination.

From here emerged our interest in studying the issue of abuse of the
right in the criminal case, and it was limited to one of its stages, which is the
trial stage, to explain its cases, the resulting responsibility and its penalties,
with the aim of highlighting the aspects of the legitimate use of the right and
its abuse. If that deviation occurs, it certainly constitutes an arbitrary crime
that exists in itself, different from abuse. The right or tort liability that is
based on the idea of error, damage, and causal relationship because the one
who does it uses a legitimate right according to the law, but deviates from its
purpose in a way that causes harm to the individual or society. When we
look closely at the texts of the Code of Criminal Procedure, we find that they
do not provide solutions to the problems of abuse in a way that serves
Justice because the texts are endless and the facts are endless, and the
applied field has proven the inability of the discretionary authority of the
judiciary in the face of multiple and recurring cases and areas of
arbitrariness and ultimately the slowdown in achieving the right, as the
judge’s culture and the extent of his familiarity with substantive and
procedural laws has a prominent role in reducing the phenomenon of
arbitrariness. The judge who scrutinizes The lawsuit, after being registered,
would fill many arbitrary loopholes, especially those related to public order.
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