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Abstract:

God Almighty has blessed His servants with a law whose
primary purpose is based on bringing interests to them and
perfecting them, and warding off and minimizing evils,
leading to an integrated system of life. Therefore, no one is left
with a need that he does not fulfill in what is best for him and
for the good of society. Therefore, financial transactions in
Islam are legislated to achieve those interests without injustice
or transgression. Or unfairness, and certainly for all causes of
harm, conflict, and dispute. Therefore, the legislation of
contracts for these financial transactions was to provide an
ideal model for organizing people’s lives and facilitating them
according to a legitimate approach in which interests are
achieved and harms and hardships are averted. Any action or
dealing that does not achieve this is considered waste,
corruption, and a restriction of rights. Here, laxity emerged as
a measure in facilitating contracts for the contractor and giving
him a period of deliberation and thought so that his haste does
not lead to him being subjected to fraud and deception. And
then he incurs huge losses with undesirable consequences.
Therefore, laxity was one of the means developed to protect
the satisfaction of the contractor who was exposed to him as a
result of injustice and unfairness, and to achieve a contractual
balance between the contracting parties, and this is by
protecting performance according to the will of the contractor.
Then the balance is based on the qualitative performance of
the contractor However, we find that it was not stipulated by
the Iraqi legislator because he was satisfied with the rule that
the contract is the law of the contracting parties, unlike the
French and Yemeni legislators.
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Sources :

After the Holy Quran

First: Islamic jurisprudence books
1- Imami jurisprudence

1- Al-Tabrizi, Mirza Fattah Al-Shahidi, Guiding the Student to the
Secrets of Gains (Options), 1st edition, Dar Al-Figh for Printing and
Publishing, Iran, 1428 AH-1385 AH.

2- Al-Saduq, Abu Jaafar Muhammad bin Ali bin Al-Hussein bin Ba
Buwayh Al-Qummi, Man La Yahdurah Al-Faqih, 2nd edition, Islamic
Publishing Foundation, Qom, 1404 AH.

3- Al-Amili, Al-Hurr Muhammad bin Al-Hassan bin Ali bin Al-
Hussein, Shiite means of understanding Sharia issues, Dar for the
Revival of Arab Heritage, without a place, without a year of
publication.

4- Jaafar Subhani, Al-Mukhtar fi Ahkam Al-Khiyar, Imam Al-Sadiq
Foundation (peace be upon him), Qom, Iran, 1414 AH.

2- Hanafi jurisprudence

1- Ibn al-Hammam, Kamal al-Din Muhammad al-Hanafi, Sharh Fath
al-Qadeer, Dar al-Kutub al-Ilmiyyah, Beirut, without a year of
publication.

2- Ibn Abdeen, Muhammad Amin bin Omar bin Abdul Aziz, Radd Al-
Mukhtar on Al-Durr Al-Mukhtar, 1st edition, Dar Al-Ma’rifah for
Printing and Publishing, Beirut, 2000.

3- Al-Sarkhasi, Abu Bakr Muhammad bin Ahmed bin Sahl, Al-
Mabsut, Dar Al-Ma’rifa, 1406 AH - 1986 AD.

4- Al-Kasani, Abu Bakr Alaa Al-Din bin Masoud Al-Hanafi, Bada’i’
Al-Sana’t’ fi Artan Al-Shara’i’, 2nd edition, Dar Al-Kutub Al-
[lmiyyah, Beirut, 1406 AH - 1986 AD.

3-Hanbali jurisprudence
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1- Muwaffaq al-Din Abi Muhammad Abdullah bin Ahmad Ibn
Qudamah, al-Mughni ‘ala Mukhtasar al-Kharqi, 1st edition, Al-Manar
Press, Cairo, without a Sunnah.

4-Shafi’i jurisprudence

1- Al-Kafi, Taqi al-Din Ali bin Abd al-Subki, Completion of al-
Majmu’ Sharh al-Muhadhdhab, International Press, Cairo, without a
year of publication.

5-Maliki jurisprudence

1- Ibn Rushd, Abu al-Walid Muhammad bin Muhammad bin Ahmad

al-Andalusi, The Beginning of the Mujtahid and the End of the
Mugqtassid, Ist edition, Dar al-Kutub al-Ilmiyyah, Beirut - Lebanon,
1415 AH - 1995 AD.

2- Muhammad Sakhal Al-Majaji, Provisions of the Sales Contract in
Maliki Jurisprudence, Ist edition, Dar Ibn Hazm for Printing and
Publishing, Beirut - Lebanon, 1422 AH - 2001 AD.

6- Zahiri jurisprudence

1- Al-Dhahiri, Muhammad Ali bin Ahmed bin Saeed bin Hazm Al-
Andalusi, Al-Mahli bi-Athar, edited by Abdul Ghaffar Suleiman Al-
Bandari, 1st edition, Dar Al-Fikr Illustrated Edition, Beirut, 2003.

7- Zaidi jurisprudence

1- Abu Al-Hasan Abdullah bin Abi Al-Qasim bin Al-Muftah, Sharh
Al-Azhar, 1st edition, Dar Revival of Arab Heritage, Yemen Library,
Sana’a, Beirut, 1439 AH - 2018 AD.

two: Contemporary jurisprudence books

1- Dr. Abdel Sattar Abu Ghudda, Option and its Effect on Contracts,
2nd edition, Maghawi Press, Kuwait, 1985.

2- Ali Al-Khafif, Rulings on Sharia Transactions, Dar Al-Fikr Al-
Arabi, Cairo, 1429 AH-2008.

(M’"\)

- Vol 14, March, 1,2024



Yere 131 (1€) Aoead! (1) sul! WP T POVITIN TN PP TE

3- Dr. Mustafa Ibrahim Al-Zalmi, Provisions of Inheritance, Wills,

and the Right of Transfer (in Comparative Islamic Jurisprudence and
Law), Dar Al-Sanhouri, Beirut, 2015.

4- Muhammad Qadri Pasha, The Guide to the Perplexed to Knowing
Human Conditions in Sharia Transactions, Dar Al-Kutub Al-Ilmiyyah,
Beirut - Lebanon, 2017.

5- Wahba Al-Zuhaili, Al-Muyassar Hanafi Jurisprudence, 1st edition,
Dar Al-Fikr, Damascus, 1431 AH - 2010 AD.

Third - Legal books

1- Dr. Ismail Ghanem, Notes on Contracts Called (Sale Contract), Dar
Al-Kitab Al-Arabi Press, Egypt, 1958.

2-D-Tharwat Abdel Hamid, Civil Contracts (Sale Contract), no place
of publication, no year of publication.

3-D- Dr. Haider Hussein Kadhim Al-Shammari, The Summary of the
Rulings of Wills and Inheritance (in Iraqi Legislation and Islamic
Jurisprudence), 2nd edition, Dar Al-Warith Printing, Karbala, 2019.

4-Dr. Samir Abdel Sayed Tanago, Sales Contract, 1st edition, AlI-Wafa
Legal Library, no place of publication, 2009.

5- Dr. Suleiman Markus, Contracts Named (Sales Contract), 4th
edition, Alam Al-Kutub, Cairo, 1980.

6-- Tariq Kazem Ajeel, the mediator in the sales contract (an in-depth
and comparative study with Western and Islamic jurisprudence), the
sale contract, 1st edition, Dar Al-Hamid for Publishing and
Distribution, Amman - Jordan, 1431 AH - 2010 AD.

7- Abd al-Razzaq al-Sanhouri, the mediator in explaining the civil law,
the right to property, Dar al-Nahda al-Arabiya, Cairo, 1967.

8- Abdul-Wadud Yahya, Lessons in the Theory of Commitment
(Ahkam Al-Arabiya), Dar Al-Nahda Al-Arabiyya, 1980.

9- Dr. Abdel Moneim Farag Al-Sadda, Fundamentals of Law, Al-
Mustafa Al-Babi Press, Egypt.
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10- Dr. Aziz Kazem Jabr Al-Khafaji, Legal Options and Their Impact
on Civil Contracts, Shatat Press, Dar Al-Kutub Al-Qaniya, Egypt,
2011.

11- Dr. Omar Muhammad Abdel-Baqi, Contractual Protection of the

Consumer (A Comparative Study between Sharia and Law), 2nd
edition, Manshaat Al-Ma’arif Jalal, Alexandria, 2004.

12- Dr. Ghani Hassoun Taha, Sales Contract, Al-Ma’arif Press,
Baghdad, 1970.

13- Dr. Muhammad Kamel Morsi Pasha, Explanation of the Civil Law,
Named Contracts, Manshaet Al-Ma’arif, Alexandria, 2005.

14- Dr. Muhammad Youssef Al-Zoubi, Contracts called Explanation
of the Sales Contract in Civil Law, 1st edition, Dar Al-Thaqafa for
Publishing and Distribution, Amman, 1993.

15- Dr. Nabil Ibrahim Saad, The Named Contracts, (Sale), 1st edition,
Dar Al-Nahda Al-Arabi for Printing and Publishing, Beirut, 1997.

Fourth - Laws:

1. French Civil Code of 1804, amended in 2016.

2. Egyptian Civil Law No. 71 of 1946, as amended

3. Iraqi Civil Law No. (40) of 1951, as amended.

4. Yemeni Civil Law No. (22) of 2002, effective amendment.
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