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The Position of International Law from the Israeli Settlements on the
Palestinian Territories

Dr. Shadi A. Alshdaifat

Abstract

Following Palestine’s acceptance as a “non-member observer State” to
the United Nations in November 2012, Israel announced the construction of
new settlements. The construction of Israeli settlements is considered one of
the main obstacles for peace negotiations between Israel and Palestine, and the
Israeli-Palestinian conflict as a whole. The questions on the legality of Israeli
settlements in the West Bank in particular involve historical, religious and
political positions of the conflicting parties that seem barely reconcilable.
Faced with these obstacles, such occupational actions in constructing the
settlements on the Palestinian territories are manifestly incompatible with the
principles of international law and the United Nations resolutions in this
regard, also, the occupational procedures have had the worst impact on the
Palestinian people since the beginning of the Israeli occupation in Palestine,
until now, where the impacts are clear in all areas of political, demographic,
economical, social, environmental, and educational. This article argues that
international law could serve as an ‘objective framework’ to clarify some of

the disputed issues related to the Israeli settlements in the occupied territories.

Keywords: Israeli Settlements, The Palestinian Territories, The Conflict, The
Legitimacy, De Facto, Forced Displacement.
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Shlaim, Avi, The Iron Wall: Israel and the Arab World, Paw Print, P. 670 (2008).

(3) Bowen, Stephen, Human Rights, Self-determination and Political Change in the Occupied

Palestinian Territories, International Studies in Human Rights, Martinus Nijhoff Publishers,
PP. 151-152 (1993).
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(5) Israeli Ministry of Foreign Affairs, Israel, the Conflict and Peace: Answers to Frequently Asked

Questions (2007).
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Pollack, Kenneth, Arabs at War: Military Effectiveness 1948—-1991, University of Nebraska Press, P.
290 (2002).

(8) Barahona, Ana, Bearing Witness - Eight weeks in Palestine, London: Metete, p. 98 (2003).
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Summary of the Advisory Opinion of 9 July 2004. In addition, all the States parties to the Geneva
Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 are
under an obligation, while respecting the United Nations Charter and international law, to
ensure compliance by Israel with international humanitarian law as embodied in that
Convention.

(3) Further reading on this issue in Joshua L. Gleis, Withdrawing Under Fire: Lessons Learned from
Islamist Insurgencies, Chapter 7 (Washington, D.C.: Potomac Books, Inc., 2011).

(4) Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, ICJ, para 41.

(5) Stone, Julius, Israel and Palestine: Assault on the Law of Nations, John Hopkins University
Press, Baltimore and London, xii (1981).

(6) Stone, Julius, No Peace-No War in the Middle East, Maitland Publications, Sydney 1969.
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(8) Palestinian Self-Determination: Possible Futures for the Unallocated Territories of the Palestine Mandate,

Yale Studies in World Public Order, vol. 5, 147 (1978-1979).
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(6) Baker, Alen, The Settlements Issue: Distorting the Geneva Convention and the Oslo Accords, Vol. 10, No.

20, 2011.
(7) William M. Brinton, "Israel: What is Occupied Territory? A Reply to the Legal Adviser". 2 HARV. JL &

PUB. POL'Y 207 (1979).

(8) This argument was presented for the first time by Yehuda Blum. Blum, Yehuda, The Missing Reversioner:
Reflections on the Status of Judea and Samaria, Israel Law Review, Vol 3, Issue 2, 279 (1968).
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Simons, Geoff, Libya the Struggle for Survival. New York: St. Martin Press, pp 268-277 (1993).
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Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea
intervening) Available at

http://www.icjcij.org/docket/index.php?pr=294&code=cn&p1=3&p2=3&p3=6&case=94&k=74 (Last Seen
January 23, 2017).
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(3) In 1977 the Likud government claimed that “the Jewish people have an eternal, historic right to the land of
Israel”., See Mallison, Jr.,W. T., and Mallison, S.V., A juridical Analysis of the Israeli Settlements in the
Occupied Territories, Palestine Yearbook of International Law, Birzeit University, P. 9 (1998).

(4) Schwebel, Stephen, Justice in International Law: Selected Writings (What Weight to Conquest?),

Cambridge: Cambridge University Press, pp. 521-526 (1994).
(5) Rostov, Eugene, “Palestinian Self-Determination®, Possible Futures for the Unallocated Territories of the
Palestine Mandate, Yale Studies in World Public Order, Yale, Yale Law School, PP. 157-158 (1979).
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(1) International Court of Justice, International status of South-West Africa, Advisory Opinion: I.C.J. Reports
1950, p. 136. Moreover, the rights of states and people are safeguarded under Article 80 of the United
Nations Charter.
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(3) General Assembly Resolution number, 181 (1948).

(4) Security Council Resolution number, 446 (1979).
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P. 22, (2006).
Ol (e Alsina 57381 5 painnally Salouall Aladll Aunlaall 3yl (e Babadl QL) W jadas « PEaYL Gl 0@l s (V)
Aga sl e paliie) 053 e Sl
Benvenisti, Eyal, The International Law of Occupation, Princeton University Press P. 34, (2004).
(Corpus (will ()5 S5 of (VAY Ay 4xlal) Lpmand) S18) sasiall ael) ayaal G2 aniill 8 -8l ()

A/RES/181 (II) 29 November 1947 .3ax54ll f"‘&‘ 0¥ A9 Ui Jla & Separatum)

o¢


http://www.jag.navy.mil/documents/navylawreview/NLRVolume57.pdf
http://ar.wikipedia.org/wiki/%D8%B4%D8%B1%D8%A7%D8%A1_%D9%84%D9%88%D9%8A%D8%B2%D9%8A%D8%A7%D9%86%D8%A7
http://ar.wikipedia.org/wiki/%D8%B4%D8%B1%D8%A7%D8%A1_%D9%84%D9%88%D9%8A%D8%B2%D9%8A%D8%A7%D9%86%D8%A7
http://ar.wikipedia.org/wiki/%D8%B4%D8%B1%D8%A7%D8%A1_%D9%84%D9%88%D9%8A%D8%B2%D9%8A%D8%A7%D9%86%D8%A7
http://books.google.com.au/books?id=iMeYcqnQRU0C&pg=PA32

AY AV (1) aaad) (9) alaal) cApalpad) aglally ¢ g3l B A5y Alaal)

Glbgisdl of o saaidl a0 LUl L) Gsia galae heal eV Gl
raiad) Suall splh of LS L guihldl) pimy o Wa 5 dihal dnlanul) cllblailly
o alladl Jgo e oly 385 ey SUaia) Ll P e el (el aca Lo
Grhadh 8 V) b€ dlle 4D Al g VoAl laeY) e 1Y) g el
sl
(Y Can Dadlgl) agaal)l B cpialsall ks Dlea o aii dlgall cllsy) o)
Jsa o Jan ol Gamy ¥ dliadl) 558l o e (1) £9 saldd) 4 uin 1969 ale Caya Aol
8ysbae dlee s lhagin¥) Lalaall ey Gl lagy (1. 4gaibia) ol 1 ) il e Tesa
£V sald) et SIS 63y KAl AEE Lilia \gale Alihu) cilila gisall oliys lganias oaal)Y)
Ol el Tl ae Aplbiny) clalaall (et e Shmd (0)4£9 Lle Cana 4860
lebenay S5 lly (elgy daalall ey Devany Lle sy 48l jals JSay; sl
O il OSar (grspall (e 4l ani L PLAY) @l 23 @A) el mllas Ales 5y
BB e Ll chliiely &)l Ay e paleY Ll Clikhgine dally mhY) 3)kas

(sl Ol ALl w38 dage 323 Y man () (A Lo Al

Slo ABEY1 sda pat ccpal) Jla b agibeny cpoaally ey Y969 Gulane T VY 8 Gl ot A8 il 5 (V)
o3 o ey Bsk lgilial dihie ggpd ol 1Y L Ay o dajle tsabey cuay Aliae 3l oSl daph
Ded dibhidll 2la Gulae & J8 e sl (g Dlial xe dikidl 8 Lol 4gsl) Al e Bball ol
o Bal) Catia 48160 f5alaal Wla dacalal) GLUAN 5l ey Abiaall dilaiadll (& dlal) ilalge ) o laalls
Jsall (e SN lay Adkaiall oda 8 Aglih) lidagiie ol ydiegs ATV ale il lgilial Ay ja)) daual)
clia giasall @l 8 Abisall Asal) il W) e jlaal) Aallae ) culalialls

£hons BN o3y gLV e A AL Vs Ja b Jine alil o 8 saam ol speadd) Galai) s ¥ (Y)
O iy Fi o o e S ) Slane o ml DAY A Dl i 5T
Ll b e eda ol S iy Alsal) 038 alE Cany GIS G ( DlaY) Algs Jinall aliy) illals

aisae ¢lulser WY b laie Sll culadie (paise S Be oY B85 oiles islas e Ble sY LBl (T)
Jsl oo Cain Al e sdle oadlal) oils deds V40V Hle B Y saises VAG Gle SV Y
c sl ol (b caall dhay ciad) Gl ddkaiall dpesll Gageaill

(4) Goodwin-Gill, G., and McAdam, J., The Refugee in International Law (3rd ed, Oxford

University Press, Oxford, p. 3 (2007), see also 1966 International Covenant on Civil and
Political Rights (adopted 16 December 1966, entered into force 3 January 1976, 993 UNTS 3),
art 12 (4).
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(3) Shamgar, Meir, The Observance of International Law in the Administered Territories,
Israel Yearbook on Human Rights, Tel Aviv University, P. 263 (1971).
(4) Convention (IV) respecting the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land. The Hague, 18 October
1907.

(5) Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva,
12 August 1949.
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(2) Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,

International Court of Justice, Advisory opinion.
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(4) Arai, Takahashi, The Law of Occupation, Leiden, Boston, Martinus Nijhoff Publishers., P. 6
(2009).

(5) Kretzmer, David, The occupation of justice: the Supreme Court of Israel and the Occupied
Territories, SUNY Press, P. 77 (2002).

(6) The Israel High Court of Justice stated in the Beit Sourik Village Council V. The Government of
Israel judgment (HCJ 2056/04).

(7) According to Article 31 of the Vienna Convention on the Law of Treaties, “treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.”
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(5) Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,

Advisory Opinion. In its argumentation, the ICJ stated particularly the opinions of the

Conference of High Contracting Parties to the Fourth Geneva Convention Declaration Geneva, 5

December 2001, as well as different General Assembly and Security Council resolutions which
all regard the GCIV as applicable.

oA



AY AV (1) aaad) (9) alaal) cApalpad) aglally ¢ g3l B A5y Alaal)

dasi ol PlaV) gl Heay V' il o pali Ayl Cayia 381 (e (1) 9 50kl Sl
e 3Ll o3a agh iy ¢ V1 Alaglly " lehian Al ol V) ) caael il e leda Jas
Caald A Alsall pdalsal 2 Landly linal) ah¥) o cilida sisall el acay - Laaadl Tase ulid
Al Capa A8l e (1)€9 30kl o diile) Leds clibgiua) el el 8 DlalVl
58 Aaahl) Caia A8 aaly acad OIS S o aad) @l 8 Wl Lol gyl Jailly (la
o ehal Jiiy Jaall (s Cald Lasie Al Aallad) Copall  Cijela ) Cilsylaall gie Ty
O 8 Tl clpledl ) 5l B dde s Ll Gl dlisal omhY) ) ik,
Jlaind e 2y ) cVlal) Lais Jadid daghl) Cauin 28060 (e (1) £9 50kl Jea sl Jlasd)
A Carin 381 e (1) £9 Balal e LShuY) peill WA (<05 it ginnlly Guladl IS
S8 gl s oSy OIS Jlasiad gl gpmdl) i) e peaiy ¥ Ji ol

sylgll T da RS G ) oWl s a1 calall Adsall dall el Gl e L
b el Al 0l 203 L ey gymil) JEIL Bl Anghyl) Casia AN e (1) 29 30ld)
S Al salall @llgnl 48 Abinal) Apdanddll V) ) Ll Ji g Jaged

Pla¥) c¥la 4 Lo Jsexall Llsall ac )@l (0 4o gane Gl Al Cayia 4881 ()
L8l )l e Lgulaiy ol U e Lealiia) ng Adsn 201 o da (gl agedall (e

Ol Aihagine 8 Cpida i) alE ) Tedlibuy) Ulall deSadll Ciaag V4VA Gle iy
Al Jaall e aadll o Gl 30l Aallie ae agd iSle 253 Y ()l e cllie sl 'ay)se
Cribasinad) gy b LE laa) o cdpg i o dySae GaleY ) gl alasiul) Gl oS
Oo Al Gy ALALaY! Wall eSadl) (e WSall a L cpndanlil) glaal ) (m V) salely
Aliaad) dghadl)l calY) 8 dalad) Al e ddihuy) i gl ¢l i canall

(1) Berliner, M.J., Palestinian Arab Self-Determination and Israeli Settlements on the West Bank:
An Analysis of Their Legality under International Law, Loyola International and Comparative
Law Review, P. 577 (1985).

(2) The ICRC commentary explicitly states that the meaning of transfer in Art. 49 (6) is distinct from
the meaning in the other paragraphs of Art. 49.
(3) Israeli High Court of Justice, Izzat Muhammad Mustafa Duweikat et al. v. Government of

Israel et al.
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(1) Michael, Adams, The Universal Declaration of Human Rights and the Israeli Occupation

of the West Bank and Gaza, Palestinian Rights: Affirmation and Denial, ed. Ibrahim
Abu Lughod, USA: Medina Press, P. 75 (1982).
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(3) Kuttab, Atallah, Human Rights in the West Bank, Human Rights Crisis in the Arab
World, Center of Arab Lawyers for Research and Legal Studies, P. 163 (1982).
(4) Falk, Richard, Some Legal Reflections on Prolonged Israeli Occupation of Gaza and the
West Bank, Journal of Refugees Studies, 2.1, P. 44 (1989).
(5) Strawson, J., ‘Mandate Ways: Self-Determination in Palestine and the “Existing Non-

Jewish Communities” in S Silverburg (ed), Palestine and International Law: Essays on
Politics and Economics, McFarland and Company, pp. 251-253 (2002).
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(1) Drew, Catriona, Self-determination and Population Transfer, Human Rights, Self-

determination, and Political Change in the Occupied Palestinian Territories,
International Studies in Human Rights, Martinus Nijhoff Publishers, PP. 151-152
(1997).

(2) Barak-Erez, Daphne, Israel: The Security Barrier—between International Law,

Constitutional law, and Domestic Judicial Review, International Journal of
Constitutional Law, Oxford University Press, P. 548 (2006).

(3) Roberts, Adam, Prolonged Military Occupation: The Israeli-Occupied Territories since

1967, The American Journal of International Law, P. 89 (1990) . Also see Security
Council Resolution Number 446 (1979).

(4) Playfair, Emma, International Law and the Administration of Occupied Territories,
USA: Oxford University Press, P. 396 (1992).
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(1) On the growth of Palestinian Arab political consciousness, see generally Yehoshua

Porath, The Palestinian Arab National Movement: Vol I 1918-1929 (1974) and Vol 1I
1929-1939 (1977); see also Rashid Khalidi, Palestinian Identity: The Construction of
Modern National Consciousness (1997); Muhammad Muslih, The Origins of Palestinian
Nationalism (1988).
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(6) A/RES/63/201.
(7) A/RES/63/165.
(8) A/RES/63/91.
(9 )A/RES/63/92.
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(1 )A/RES/63/9

(2) A/RES/63/96.

(3) A/RES/63/29.

(4) A/RES/63/97.

(5) A/RES/63/98.
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(1) International Status of South-West Africa, Advisory Opinion: I.C.J. Reports, P. 136. cf.
Kohen, Marcelo G., p. 47 (1950).

(2) Allain, Jean, International Law in the Middle East: Closer to Power than Justice,
Ashgate, p. 104 (2004).

(3) Article, 29 - 31 of the Draft Articles on the International Responsibility of States.
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(1) Even if the settlements are not prohibited by article 49(6), to the extent that the

settlements were sponsored by the Israeli government, it is likely that an Occupying
Power is not empowered under international humanitarian law to undertake such
activities. Benvenisti, E., The International Law of Occupation, Princeton University
Press, Princeton, pp. 140-141 (1993).

(2) UN Security Council Resolution Number 446 (1979).
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Available at https://www.un.org/ar/sc/documents/resolutions/2016.shtml (Last seen January
23, 2017).
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