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Creativity Standards in the Work and the Qualification
for Copyright Protection

(Analytical Study with in framework of the American judicial principles)

Dr: Ibrahim M. Obeidat

Abstract

Creativity is achieved through the translation of ideas which originate in the
mind of the author to facts , patterns and styles that can be applied and utilized
for the development of human life at all levels. Creativity springs from the
human personality that is able to reach the original results contrary to what is
prevalent, or able to develop what exists originally. It is based on the principles
and criteria set by the legislative provisions and judicial principles that have
accompanied the emergence and evolution of the concept of copyright, namely:
originality and novelty. So, the legal protection of the copyright depends on the
way to express an idea, but not on the idea itself. This study focuses on analysis
of the standard of originality and novelty with in frame of American judicial
principles, preceded the concept of creativity.

Keywords: Intellectual property rights, Copyright, Creativity, Originality,
Novelty.
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(1) Rose, M., Authors and Owners: The Invention of Copyright, (London, MA: Harvard

University Press, 1993), p: 142, in: Graham Dutfield, Uma Suthersanen, Global
Intellectual Property Law, p.68.

(2) Video pipeline, Inc. v. Buena Vista Home Entertainment, Inc., 342 F.3d 191 (3d Cir.
2003), in: Patrick J. Flinn, Handbook of Intellectual Property, §2.03[A], pp.2-22.
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(1) Peter K. Yu, Intellectual Property and Information Wealth, Voll, pp.9-10.

(2) US Copyright Act, 17 USC § 102(a), "Copyright protection subsists, in accordance with
this title, in original works of authorship fixed in any tangible medium of expression..".

(3) see: Goldstein v. California, 412 U.S. 546, 561, 93 S.Ct. 2303, 2312, 37 L.Ed.2d 163
(1973), "To be the original work of an author, a work must be the product of some
"creative intellectual or aesthetic labor."", quoted in: West Publishing Co. v. Mead Data
Cent., 799 F.2d 1219, 1228 (8th Cir. 1986), available at:
https://law.resource.org/pub/us/case/reporter/F2/799/799.F2d.1219.85-5399.html,  (last
visit; 30 august,2016); Feist Publication, Inc. v. Rural Tel. Serv., 499 U.S. 340,
345(1991),available at: https://supreme.justia.com/cases/federal/us/499/340/case.html,
(last visit; 31 august,2016); Harper & Row, Publishers, Inc. v. Nation Enterprises, 471
U. S. 539,471 U. S. 546 (1985), available at:
https://www.law.cornell.edu/copyright/cases/471 US 539.htm. (last Visit; 31
august,2016).
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(1) Richard Stim, Patent, copyright & trademark, 10th ed, p.190.

(2) Feist Publications Inc. v. Rular Telephone Service Company Inc, 340-49, supra note 6.

(3) Alina Ng, Literary Property and Copyright, p. 537.

(4) Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 250 (1903), available at:
https://supreme.justia.com/cases/federal/us/188/239/case.html, (last visit: 8
september,2016).
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(1) Article 1/3, Council Directive on the Legal Protection of Computer Programs,
(91/250/EEC, OJ 1991 L 122/42)" A computer program shall be protected if it is original
in the sense that it is the author's own intellectual creation", available at:
http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:319911L.0250&from=BG,
(last visit:6 may ,2016).

(2) (Article L.112-1, Intellectual Property Code (consolidated version of April 25, 2016),
France, available at: http://www.wipo.int/wipolex/en/profile.jsp?code=FR, (last visit: 13
September,2016).
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(1) Articles L.112-4, Intellectual Property Code(consolidated version of April 25, 2016),
France, supra note.

(2) Articles L.112-3, Intellectual Property Code(consolidated version of April 25, 2016),
France, supra note.

(3) CA paris, 21.11.1994(1995) RIDA 381; (1996) 170 RIDA 174 Cour de Cass., 29
May(1996), in: Graham Dutfield, Uma Suthersanen, Global Intellectual Property Law,
supra note 2, p.82.

(4) Part I, Chapter I, Art 1, Copyright, Designs, and Patents Act (1988), UK.

(5) MacMillan & Co Ltd v. Cooper (1923) 40 TLR 186 (PC), See: Cambridge University
website at: http://www.cipil.law.cam.ac.uk/virtual-museum/macmillan-v-cooper-1924-
40-tlr-186-188. (last visit: 14 May,2016).

(6) Ladbroke (Football) Ltd v. William Hill (football) Ltd (1964) 1 All ER 465, HL. See,
Cambridge  University website  at: http://www.cipil.law.cam.ac.uk/virtual-
museum/ladbroke-v-william-hill-1964-1-all-er-465. (last visit: 14 May,2016); see also:
Angela Adrian. Intellectual Property or Intangible Chattel, pp. 56-57.
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(1) Goldstein v. California, 412 U.S. 546, 561, 93 S.Ct. 2303, 2312, 37 L.Ed.2d 163 (1973), supra note 6.

(2) US Copyright Act, 17 USC § 102.

(3) HR Rep No 1476, 94th Cong, 2d Sess 51 (1976), available at:

http://www.copyright.gov/history/law/clrev_94-1476.pdf (last visit: 23 may,2016).

(4) HR Rep No 1476, 94th Cong, 2d Sess 51 (1976), supra note.

(5) Feist Publications Inc. v. Rular Telephone Service Company Inc, 340, supra note 6; see also: Howard B.
Abrams, Originality and Creativity in Copyright Law, pp. 4-5.

(6) L. Batlin & Son v Snyder, 536 F2d 486, 490 (2d Cir 1976), ("Originality means that the work owes its
creation to the author and this in turn means that the work must not consist of actual copying."), available
at: http://law.justia.com/cases/federal/appellate-courts/F2/536/486/139661/, (last visit: 13 June,2016);
Alfred Bell & Co. v Catalda Fine Arts, Inc., 191 F2d 99, 102 (2d Cir 1951) (" 'Original' in reference to a
copyrighted work means that the particular work ,owes its origin' to the 'author."), available at:
https://casetext.com/case/alfred-bell-amp-co-v-catalda-fine-arts, (last visit: 13 June,2016); Hoague-
Sprague Corp. v Frank C. Meyer Co., 31 F2d 583, 586 (EDNY 1929) ("[T]he originality required in case
of copyright means little more than a prohibition of actual copying."), available at:
http://law.justia.com/cases/federal/district-courts/F2/31/583/1496490/, (last visit: 13 June,2016). See also:
Howard B. Abrams, Originality and Creativity in Copyright Law, supra note, p. 7.
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(1) British Northrop Ltd v. Texteam Blackburn Ltd (1974) RPC 57 at 68. in: Peter Groves,
Sourcebook on Intellectual Property Law, p. 343.

(2) James Boyle; Jennifer Jenkins, Intellctual Property, 1sted, pp.302-06; Harper & Row v.
Nation Enterprises, 471 U.S. 539, 547 (1985), available at:
https://supreme.justia.com/cases/federal/us/471/539/case.html, (last visit: 13 June,2016).
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(1) Cornish, Intellctual property, (UK: Sweet&Maxwell, 1996), 3rd ed, in: Peter Groves, Sourcebook
on Intellectual Property Law, supra note 26, p. 289.

(2) University of London Press v. University Tutorial Press (1916) 2 Ch. 601, (" The word "original"
does not in this connection mean that the work must be the expression of original or inventive
thought. Copyright Acts are not concerned with the originality of ideas, but with the expression
of thought, and, in the case of "literary work", with the expression of thought in print or writing")
available at:
http://wikijuris.net/cases/university _of london press v university tutorial press 1916; and:
http://swarb.co.uk/university-of-london-press-ltd-v-university-tutorial-press-ltd-1916/, (last visit:
15 may,2016), also note the more succinct restatement in L.B. Plastics Ltd v. Swish Products
Ltd. (1979) RPC 551 ("Under copyright ideas are not protected"), available at:
http://swarb.co.uk/Ib-plastics-ltd-v-swish-products-ltd-chd-1979/, (last visit: 15 may,2016); See
also: George Wei, An Introduction to Genetic Engineering, pp.27-28.
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See also: US Copyright Act, 17 USC § 102(b): "In no case does copyright protection for an original

work of authorship extend to any idea, procedure, process, system, method of operation, concept,

principle, or discovery, regardless of the form in which it is described, explained, illustrated, or
embodied in such work"; Part I, Chapter I, Art 1, Copyright, Designs, and Patents Act (1988), UK;

Article L.112-1, Intellectual Property Code(consolidated version of April 25, 2016), France.
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(1) US Copyright Act, 17 USC § 102(b).

(2) Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975), available at:
https://supreme.justia.com/cases/federal/us/422/151/case.html, (last visit: 8§ September,2016).

(3) US Patent Law, 35U.S.C §§ 102, 103.

(4) David Pressman, Patent it Yourself, 13th Ed, p. 10.
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(1) Fogerty v. Fantasy, Inc., 510 U.S. 517, 527 (1994) (“[Clopyright law ultimately serves the
purpose of enriching the general public through access to creative works . . . .”). available at:
https://supreme.justia.com/cases/federal/us/510/517/. last visit: (9 September, 2016).

(2) Alina Ng, Literary Property and Copyright, supra note 9, pp. 539-40.

(3) Wendy J. Gordon, A Property Right in Self-Expression, pp. 1540-83; Justin Hughes, The
Philosophy of Intellectual Property, pp. 296-330.

(4) West Publishing Co. v. Mead Data Cent., 799 F.2d 1219, 1228, supra note 6; Illinois Bell Tel. Co. v. Haines
& Co., 905 F2d 1081, 1086 (7th Cir. 1990), available
at:http://www.leagle.com/decision/19901986905F2d1081 11773/ILLINOIS%20BELL%20TELEPHONE
9%20C0.%20v.%20HAINES %20AND%20CO0O.,%20INC. (last visit, 30 Augest,2016) ; Hutchinson Tel.
Co. v. Fronteer Directory Co., 770 F.2d
128, 131-32 (8th Cir. 1985), available at: https://casetext.com/case/hutchinson-telephone-co-v-fronteer-
directory, (last visit, 30 Augest,2016); Schroeder v. William Morrow & Co., 566 F.2d 3, 5 (7th Cir.1977);
Jeweler's Circular Publishing Co. v. Keystone Publishing Co., 281 F. 83, 88 (2d Cir.), cert. denied, 259
U.S. 581 (1922), in: Jay Dratler, Jr., Stephen M. McJohn, Intellectual Property Law, voll, §5.02[2], pp. 5-
38.6-7.
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(1) Jeweler's Circular Publishing Co. v. Keystone Publishing Co. 281 F 83, 88 (2d Cir 1922), quoted in
Hutchinson Telephone Co. v Fronteer Directory Co., 770 F2d 128, 131-32 (8th Cir 1985), 770 F2d at 131,
available at: https://casetext.com/case/hutchinson-telephone-co-v-fronteer-directory, (last visit: 30
August,2016); Leon v. Pacific Telephone and Telegraph Co., 91 F.2d 484, 485-486 (9th Cir. 1937)(Use of
alphabetical telephone directory listings to prepare listings by street and number was infringement),in: Jay
Dratler, Jr., Stephen M. McJohn, Intellectual Property Law, supra note, pp. 5-38.6; Feist Publication, Inc.
v. Rural Tel. Serv., 499 U.S, 352-53, supra note 6.

(2) Feist Publication, Inc. v. Rural Tel. Serv., 499 U.S, 345, supra note 6, (" Originality does not signify

novelty; a work may be original even though it closely resembles other works, so long as the similarity is
fortuitous, not the result of copying").
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(1) Feist Publication, Inc. v. Rural Tel. Serv., 499 U.S, 353, supra note 6.

(2) Eckes v. Card Prices Update 736 F2d 859, 863 (2d Cir 1984) (We have no doubt that appellants
exercised selection, creativity and judgment in choosing among the 18,000 or so different baseball
cards in order to determine which were the 5,000 premium cards. Accordingly, we believe that the
Guide merits protection under the copyright laws.), available at:
http://openjurist.org/736/f2d/859/eckes-iii-v-card-prices-update, and:
https://law.resource.org/pub/us/case/reporter/F2/736/736.F2d.859.83-7920.1150.html, (last visit: 4
September,2016); Financial Information, Inc. v. Moody's Investors Service 808 F2d 204 (2d Cir
1986), available at:
https://www.leagle.com/decision/19861012808F2d204 1974/FINANCIAL %20INFORMATION
%20v.%20MOODY'S%20INVESTORS %20SERVICE.

(3) Wendy J. Gordon, A Property Right in Self-Expression, supra note 37, pp. 1563-64.

(4) Lawrence C. Becker, Deserving To Own Intellectual Property, p. 609; Hughes, The Philosophy of

Intellectual Property, supra note 37, pp. 330-65; Margaret Jane Radin, Property and
Personhood, p. 957.
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(1) Lotus Dev. Corp. v. Paperback Software Int'l, 740 F. Supp. 37, 48 (D. Mass. 1990).
Available at: http://digital-law-online.info/cases/15PQ2D1577.htm (last visit, 28
August,2016).

(2) Feist Publication, Inc. v. Rural Tel. Serv., 499 U.S, 345-46, supra note 6; L. Batlin & Son
v Snyder, 536 F2d 486, 490 (2d Cir 1976), supra note 25; MacMillan & Co Ltd v.
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