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The Legal Treatment of Discrimination against Women in the Workplace:
A Comparative study

Dr. Firas Y. Kasassbeh

Abstract

This article addresses the position of labour laws in Jordan, the United Arab
Emirates (hereafter UAE) and England towards the issue of equality between

women and men in the workplace in light of the requirements of CEDAW to
which the three mentioned countries are parties.

Generally speaking, CEDAW aims at achieving equality between men and
women in all aspects, inter alia, equality in work opportunities and rights. This
vision is more suitable to the English law, where it is argued that CEDAW and
the English law stemmed from the same environment, i.e. the western
environment. On the contrary, in many aspects, CEDAW contradicts the
Islamic approach, respected by the laws of Jordan and the UAE, basing the
relationship between men and women on justice and integration rather than
equality and competition.

Therefore, the article examines to which extent labour laws in Jordan and
the UAE have applied the requirements of CEDAW. The study shows that, on
the contrary of the English law, the laws of Jordan and the UAE do not comply
with the requirments of CEDAW in many respects. The reason of this is not
clear. However, it could not be attributed to the contradiction between the
Sharia and CEDAW, since it is noted that the Sharia and CEDAW are in
harmony in respect of fighting discrimination in the workplace.

Keywords: Labour law, Woman, Discrimination, CEDAW.

(1) The Convention on the Elimination of All Forms of Discrimination against Women 1979, (hereafter
CEDAW).
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(1) B. Willey, Employment Law in Context: an Introduction for HR Professionals, 2nd ed (Harlow: Pearson
Education Limited, 2003), 150.
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(5) R. Upex, R. Benny & S. Hardy, Employment Law, 3rd ed (Oxford: Oxford University Press, 2006), 161.
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(1)Tobler, ibid. 59.

(2) Willey, op. cit., 166.

(3) S1(1)(b)-

(4) The Section provides that:

“(1) A person (A) discriminates against another (B) if A applies to B a provision, criterion or practice which is
discriminatory in relation to a relevant protected characteristic of B’s.

(2) For the purposes of subsection (1), a provision, criterion or practice is discriminatory in relation to a

relevant protected characteristic of B’s if: (a) A applies, or would apply, it to persons with whom B does

not share the characteristic, (b) it puts, or would put, persons with whom B shares the characteristic at a

particular disadvantage when compared with persons with whom B does not share it, (c) it puts, or would

put, B at that disadvantage, and (d) A cannot show it to be a proportionate means of achieving a legitimate

LR T)

aim”.
(5) E. Maclntyre, Essentials of Business Law, 2nd ed (Harlow: Pearson Longman, 2009), 365.
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S. McKay, ‘A Right Not to be Discriminated Against: the Origins and Evolution of Discrimination Law’, in

Gower Handbook of Discrimination at Work, H. Conley & T. Wright, editors, (Surrey: Gower Publishing
Limited, 2011), 12.
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(1) Tobler, op. cit., 58 & Y ¢V.
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H. Collins, K. Ewing & A. McColgan, Labour Law, Ist ed (Cambridge: Cambridge University Press, 2012),
398.

(2) Tobler, op. cit., 56.

(3) Willey, op. cit., 166.

(4) Tobler, op. cit., oA,

(5) McKay, op. cit., 14.

(6) S. Judge, Business Law, 4th ed (Basingstoke: Palgrave Macmillan, 2009), 403; D. Kelly, A. Holmes & R.

Hayward, Business Law, 3rd ed (London: Cavendish Publishing Limited, 2000), 439.
(7) Bilka-Kaufhaus GmbH v Weber von Hartz 1986 C-170/84, see, Tobler, op. cit., 147.

(8) Judge, op. cit., 404.
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(1) D. Lewis & M. Sargeant, Essentials of Employment Law, 9th ed (London: CIpd, 2007) 62. See, also, N.
Selwyn, Law of employment, 4th ed (London: Butterworths, 1982), 73.
2) Willey, op. cit., 168.

(2)
(3) Thid, 168.

(4) Steel v UPW [1978] ICR 181 (EAT).

(5) Singh v Rowntree Mackintosh [1979] ICR 554 (EAT).
(6) Panesar v Nestle Co [1980] IRLR 60 (EAT).

(7) Ojutiku v MSC (1982) ICR 661.

(8) Ibid, 169.
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1) Selwyn, op. cit., 72.

2) Lewis & Sargeant, op. cit., 63.

3) Judge, op. cit., 403, 404.

4) Barclays Bank Pic v Kapur And Others [1995] IRLR 87.

5) Price v Civil Service Commissioner [1978] 1 All ER 1228.
)

6) See, also, Bohon-Mitchell v Council of Legal Education 1978, cited in: D. Keenan & S. Riches, Business
Law, 8th ed (Harlow: Pearson Longman, 2007), 543.

(
(
(
(
(
(

Willey, op. cit., 167 :ge M 1Y) DAl a1 (V)
(8) Regina v Secretary of State for Employment, ex parte Seymour Smith and Perez (1) HL [1997] UKHL 11.
(9) London Underground Limited v Edwards [1998] IRLR 364.
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(1) Meade-Hill v British Council [1995] IRLR 478 CA. See, E. Benson, et al, ‘Discrimination and the Equality
Act 2010’, http--www.brownejacobson.com-PDFEquality%20Act%202010%20notes. pdf, p 7.
(2) Chief Constable of Bedfordshire Constabulary v Graham [2002] IRLR 239 (EAT).

(3) R. Painter & A. Holmes, Cases and Materials on Employment Law, 9th ed, (Oxford: Oxford University
Press, 2012), 241.
4 ) Keenan & Riches, op. cit., 545.

(
(5) EqA, 39 (1).

(6) Keenan & Riches, op. cit., 539 & 540.
(7) Ibid, 553.
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(1) G. James, ‘the Law Relating to Pregnancy and Maternity Leave’, in Gower Handbook of Discrimination at
Work, H. Conley & T. Wright, editors, (Surrey: Gower Publishing Limited, 2011), 47.

o) Qb elilad) o pemiy o) Guinll el e B Jeal G Sl Jliie) e Jal) e 40 il Glie B Joa daadl o) (Y)
OMLI) da 8 Agliad dlSal aay aih (a1l (bgysl 8 el Sladll paeall e A8A duad culS Alld) o3
S Y s el ja ) ASaY1 0k mar e alill 5 85 eiadl Gl e s el an el el (b
.Tobler, op. cit., 47 : jdail saaa Clrygydi G Juady
(3) Kelly, Holmes & Hayward, op. cit., ¢Y¥.
(4) S 18 (2) of the EqA provides that: ‘A person...discriminates against a woman if, in the protected period in
relation to a pregnancy of hers, [he] treats her unfavourably: (a) because of the pregnancy, or (b) because
of illness suffered by her as a result of it’. See, also, Collins, Ewing & McColgan, op. cit., 374.
deall Jlsje 4 e luall Lles 35 Employment Relation Act 1999 5 The Employment Right Act Y447 (018 o WS
. Kelly, Holmes & Hayward, op. cit., 433 : ,dail aa¥sll axy Las
(5) See, Dekker v Stichting Vormingscentrum Voor Jonge Volwassenen (VIV-Centrum) Plus 1991, C-177/88;

Mahlburg v Land Mecklenburg-vorpommern 2000 C-207/98; Handles-og Kontorfunktionaerernes
Forbund i Danmrk v Dansk Arbejdsgiverforening 1991 C-109/88; Busch v Klinikum Neustadt GmbH &
Co. Betriebs-KG 2003 C-320/01, implementing the Council Directive 76/207/EEC, cited in: Painter &

Holmes, op. cit., YV-273.
(6 )Sisley v Britannia Security Systems [1983] IRLR 404 (EAT), cited in: Keenan & Riches, op. cit., 540.
b:\:mﬁ TR ‘).{39\ ‘dA;J\ [ERTve) Gmu\ ebd\ @ oypan e caalan L«.:,S g.\.v.\ﬂb éLﬂNL} PA | T ?J Ladie eyl L;.\;;\ GA (V)
£l ¢ Jenll oalin 4K55) o il

A. Davies, Workplace Law Handbook 2011: Employment Law and Human Resources (Cambridge: Workplace
Law Group Ltd, 2011), 141.

(8) EqA, 39 (2), see, also, Keenan & Riches, op. cit., 551.
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O S i il il Gob e Sl Lad Jeall oW jeda A Suall s o
Employment wase Juadie JS3 uiall ipal) Gyl o Juaill mloe 5 MVapaia je
iag€ SDA e S ¢l 53 Equality (Sex Discrimination) Regulations 2005
Gas il EqA om of <9 Equal Treatment Framework Directive 2002
AL Gl Jad Sl 8 (1) pasdll &) el giy Gipaill L ady ) Yl 4 YT 30l

(1) Lewis & Sargeant, op. cit., 61.

(2) Kelly, Holmes & Hayward, op. cit., £VV.

(3) Ss 65 & 66.

(4) See, Maclntyre, op. cit., ¥1).

(5) Ibid, 361, 363. See, also, G. Mansfield et al, editors, Blackstone’s Employment Law Practice 2011 (Oxford:
Oxford University Press, 2011), 511.

(6) T. Dawson, ‘Pay Inequality in Manufacturing Industry: the Case of the Printing Industry’, in Gower

Handbook of Discrimination at Work, H. Conley & T. Wright, editors, (Surrey: Gower Publishing Limited,
2011), 69.

(7) McKay, op. cit., 12.
(8) J. Jones, ‘Dignity at Work: the Law’s Engagement with Bullying and Harassment in the Workplace’, in

Gower Handbook of Discrimination at Work, H. Conley & T. Wright, editors, (Surrey: Gower Publishing
Limited, 2011), 39.

(9) Upex, Benny & Hardy, op. cit., 162.
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oo Porcelli 4 cumps Lo of il Gady lad Llaaill 550 e 23 ) MPorcelli
Ol el O il 13 il sy Y dal dalall oY laaa Bua JS8 Jaily S (ias
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(1) Judge, op. cit., 404.

(2) Porcelli v Strathclyde Regional Council [1986] ICR 564.

(3) McKay, op. cit., 17.

(4) Driskel v Peninsula Business Services Ltd (2000) IRLR 151.

(5) Keenan & Riches, op. cit., 553.

(6) Ibid, 554.

(7) Patefield v Belfast City Council 2000, cited in: Painter & Holmes, op. cit., 273.
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(1) James, op. cit., 47.
(2) See, EqA, s 39 (2). See, also, Collins, Ewing & McColgan, op. cit., 374.
(3) S 66 (3). And, see, G. Mansfield et al, editors, Blackstone’s Employment Law Practice 2012 (Oxford:

Oxford University Press, 2012), para 25.72.
(4) EqA, s 108.
(5) Benson, et al, op. cit., 18.
(6) Burton v De Vere Hotels Ltd [1997] ICR 1.
(7) Jones v Tower Boot co Ltd [1997] ICR 254,
Cus Jones dnad 4 Jesll 3 Jones D) e sia Lein cdeal) alse 8 2alg Cana Jid e Burton dead 4 uall jua (A)
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(1) Keenan & Riches, op. cit., 552.
(2) Majrowski v Guy's and St Thomas' NHS Trust [2006] UKHL 34.
(3) Painter & Holmes, op. cit., 256.
(4) EqA, s 109 (1) (2) (3).
(5) EqA, s 109 (4).

(6) Benson, et al, op. cit., 16.
(7) Judge, op. cit., 406.
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(1) EqA, s 123. See, also, McKay, op. cit., 21.

(2) SDA, s 76 (5)- See, Roberbon v Bexley Community Centre [2003] IRLR 434; Hawkins v (1) Ball and (2)
Barclays Bank plc [1996] IRLR 258 (EAT); Mills and Crown Prosecution Service v Marshall [1998] IRLR
494 (EAT), cited in: Benson, et al, op. cit., 20.

(3) HM Prison Service v Salmon 2001, cited in: Benson, et al, ibid, 22.

(4) EqA, s 124 (2) (3).

(5) EqA, s 124 (7).

(6) Keenan & Riches, op. cit., 553.

(7) Banks v Ablex Ltd [2005] EWCA Civ 173. See, Painter & Holmes, op. cit., 255.

(8) St Andrews Catholic Primary School Governors v Blundell (EAT) 2010, cited in: Benson, et al, op. cit., 23.
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the Equal Opportunities 4jbuiall (ol duagte J8 o lla 8 Apadl) o2 & Sladll sl of b asly ey e (V)
the Equality and Human Rights Commission L) (§sis s 8lsbuall duiasia o leda oY) Cinvial 4l Commission
(2) R v Secretary of State for Employment, ex parte Equal Opportunities Commission [1994] ICR 317. See,
Keenan & Riches, op. cit., 544; Judge, op. cit., 403.
(3) Equality Act 2006, ss 20-22. See, also, Keenan & Riches, op. cit., 0 £Y.

(4) Equality Act 2006, s 54. See, also, Keenan & Riches, ibid, ¢ ¢1.
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(6) McKay, ibid, 20.
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