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Dispute the Legislative of the Commercial Agents Contract

Dr. Nawaf Awad Bani- Atie

Abstract

This study aims to indicate the legal regime governing the commercial agent
contract issue tinged with a foreign element, through the statement of the law
applicable to the commercial agent with international character in the absence
of specific legislation, as well as international standard to hold the commercial
agent, and then some statement rigid and flexible attribution duck in light of
Jordanian legislation and the legislation of other States, as well as the position
of the international conventions on the law applicable to the commercial agent's
contract, the adequacy of these controls and their application to such a contract.

The study concluded that the Jordanian legislature explicit legal texts did
not address the question of determining the law applicable to the commercial
agent with international character, so the study called for Jordanian legislator to
address this shortcoming through legislative intervention to develop rules of
attribution, especially suited to the nature of a commercial agent International
character, as the Bahraini and Kuwaiti legislation and other legislation.

Keyword: Conflict, international contract, Dispute the legislative commercial
agents
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Cl,Droit international" 1989,fasc,p.3
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DOMOLIN Pierre, «La définition du contrat d’agence protégé par la loi du 13 avril 1995 »,
v.le cite :www.droitbeleg.ber.

A il e salall a5 s M (\")
«L’agent commercial est un mandataire, a titre de profession indépendante, sans étre lié¢ Par
un contrat de louage de service, est chargé, de facon permanente, de négocier éventuellement
de, conclure des contrats de vente, d’achat, de location ou de prestation de services, au nom
et pour le compte de producteur, d’industriels de commercants ou d’autres agents
commerciaux, il peut étre une personne physique ou une personne morale...»,v. : loi n°91-
593 du juin 1990 relative aux rapports entre les agents commerciaux et leur mandants,J O
27Juin 1991,code de commerce, de décret n°58-1345 du 23 septembre 1958 relatif aux agent
commerciaux J O 28 décembre 1958 LETEC, Paris, 1998,v.le cite : www.ligifrance.gouv.{r
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L'article 134-6 du Code pose, quant a lui, le principe selon lequel « l'agent commercial a

droit a commission pour toute opération conclue pendant le contrat avec une personne
appartenant au secteur géographique et au segment de clientéle dont il est chargé. » .
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L'agent peut, par ailleurs, exigé toutes informations nécessaires, y compris les extraits des
livres comptables, pour vérifier le montant de ses commissions.

Selon la jurisprudence, le mandant qui se refuserait a cette vérification pourrait étre
condamné en référé, sous astreinte, a fournir la totalité des factures émises par lui. (TGI
Bordeaux - ordonnance de référé du 20.11.2000)
http://www.jean-pimor-avocats.fr/actualites/la-vie-des-affaires/le-contrat-d-agent-
commercial-tribunal-de-commerce-avocat-conseil.
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(1) '"The present Convention determines the law applicable to relationships of an international

character arising where a person, the agent, has the authority to act, acts or purports to act on
behalf of another person, the principal, in dealing with a third party ".

Gl al Al YAAT dad e YA GA gﬁ})}y\ AN Gudae e yalall /\'1/'10\'" ?3) @})}Y\ 40 il (Y)
JE e Lot gy e pliied) (el DS (3let Lad e Line¥) Sl (il

For the purposes of this Directive, ‘commercial agent’ shall mean a self-employed
intermediary who has continuing authority to negotiate the sale or the purchase of goods on
behalf of another person, hereinafter called the ‘principal’, or to negotiate and conclude such
transactions on behalf of and in the name of that principal.
il Tl ) e ~lie
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX %3 A31986L.0653
(3) Regulation 2.(1) defines a “commercial agent” as a self-employed intermediary who has
continuing authority to negotiate the sale or purchase of goods on behalf of another person (the
“principal”), or to negotiate and conclude the sale or purchase of goods on behalf of and in the
name of that principal.

Gregor Kleinknecht, Commercial Agency Contracts: Termination and Indemnity England and
Wales, commercial agency contracts: termination and indemnity England and wales, p.94.
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Giesela Riihl, party autonomy in the private international law of contract: transatlantic
convergence and economic efficiency, CLPE Research paper 4/2007 Vol.03 No.01 (2007) , p.
16.
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Fetze kamdem, L, autonomie de la aolonté dans les contrats international, Les Cahiers de

Droit, vol. 40, n3, September 99,pp649-650.
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Al qudah maen, I’execution de contrat de vente internationale de marchandises (etude

comparative du droit francais et droit jordanien), universite de reims champagne ardenne faculte

de droit et de sciences economique, these pour le doctorat en droit presentee et soutenu

publiquement le 25 juin 2007,p.71 .

(5) "The internal law chosen by the principal and the agent shall govern the agency relationship
relationship between them. This choice must be express or must be such that it may be
inferred with reasonable certainty from the terms of the agreement between the parties and
the circumstances of the case" .
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REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 17 June 2008 on the law applicable to contractual obligations (Rome I), Article 29
Entry into force and application
This Regulation shall enter into force on the 20th day following its publication in the Official Journal
of the European Union.
It shall apply from 17 December 2009 except for Article 26 which shall apply from 17 June 2009.
This Regulation shall be binding in its entirety and directly applicable in the Member States in
accordance with the Treaty establishing the European Community. Done at Strasbourg, 17 June
2008.
https://eur-lex.europa.eu/legal-content/FR/TXT/PDF/?uri=CELEX:32008R0593 &from=FR
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"The parties' freedom to choose the applicable law should be one of the cornerstones of the system of
conflict-of-law rules in matters of contractual obligations".
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A contract shall be governed by the law chosen by the parties. The choice shall be made expressly or
clearly demonstrated by the terms of the contract or the circumstances of the case.
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« L’€lection de droit peut étre faite ou modifiée en tout temps. Si elle est postérieure a
la conclusion du contrat, elle rétroagit au moment de la conclusion du contrat. Les droits
des tiers sont réservés ».
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« Les parties peuvent convenir, a tout moment, de faire régir le contrat par une loi autre

que celle qui le régissait auparavant soit en vertu d’un choix antérieure selon le présent
article, soit en vertu d’autre disposition du présent reglement... ».
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« ...Toute modification quand a la détermination de la loi applicable, intervenue

postérieurement a la conclusion du contrat, n’affecte pas la validité formelle du contrat au
sens de I’article 11 et ne porte pas atteinte aux droits des tiers ».
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b. A défaut d'élection de droit
3- Par prestation caractéristique, on entend notamment:
T b. . c. la prestation de service dans le mandat, le contrat d'entreprise et
d'autres contrats de prestation de service;
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Article 6 " In so far as it has not been chosen in accordance with Article 5, the
applicable law shall be the internal law of the State where, at the time of formation of

the agency relationship, the agent has his business establishment or, if he has none, his
habitual residence...."
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