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Third Party Funding in International Commercial Arbitration

Prof. Musleh Ahmed Al-Tarawneh
Sali Nawaf Al-Sahawneh

Abstract

Despite the proliferation of the phenomnon of Third Party Funding in
international commercial arbitration in Western countries and the large
volume of theoritical studies in the subject, there is obvious scarcey of the
same studies in the Arab countries. Therefore, we decided to submit to the
Arab legal community this study in Arabic analysing the issue of Third Party
Funding in International Commercial Arbitration (TPF)focusing on its TPF in
general and then examined the concept of TPF, its types, benefits and risks.
The study also examines the legal and ethical challenges that TPF may face in
parctice.

The study also sets out the most acceptable principles and practices that
should prevail with the use of TPF worlwide. Lastly, the study discusses the
possiblity of applying TPF mechanison in Jordan.

Keywords: Arbitration, Third Party Funding, Conflict of Interests, Disclosure,
Integrity and Impartiality of the Arbitrators, Cost Allocation,
Lawyer, Clienet Relationship, Privilege and Professional
Secrecy, Jordan Arbitration Law.
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(2) Queen Mary University of London and White & Case LLP, (2015) International

Arbitration Survey: Improvements and Innovations in International Arbitration
(Queen Mary University of London and Whit & Case LLP (2015) 2, at:
(http://www.arbitration.gmul.ac.uk\docs\164761.pdf). Last visited 10\10\2019.
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(1) Ebenezer Peter Sokimi, (2018), Third Party Funding in International Arbitration in the United Kingdom,
Master 2 Diploma in Common Law et droit compare. Paris Descartes University; ICCA-QMUL, (2018),
Report of the ICCA-Queen Marry Task Force on Third Party Funding in International Arbitration, ICCA
Publications, at: www.arbitration-icca.org (last visited 15\10\2019). Hereinafter referred to as ICCA-
QMUL Report on Third Party Funding of 2018.
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(1) Indranee Raja S.C, (2017), Third Party Funding reinforcing Singapore as a premier international
dispute resolution center, legal industry, at:
https://app.mlaw.gov.sg/files/NoteonCivilLawAmendment.pdf/

(2) Anish Wadia, and Shivani Rawat (2017), Third-Party Funding in Arbitration - India's
Readiness in a Global Context Transnational Dispute Management - Special Issue on
International Commercial and Investment Disputes in and with India, at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3014001 (last visited 17\10\2019).

(3) Mohamed El Hawawy, Pavlo Samothrakis, Anna Fomina and Monika Humphreys-
Davies, United Arab Emirates: Dubai International Financial Centre, op cit.
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(1) Dominik Horo Dyski and Maria Kierska, (2017), Third Party Funding in International
Arbitration Legal Problems and Global Trends with a focus on Disclosure requirement, op, cit,
P3, at:
file:///C:/Users/lenovo/AppData/Local/Packages/Microsoft. MicrosoftEdge 8wekyb3d8bbwe/T
empState/Downloads/4.spol.19-HORODY SKI.KIERSKA %20(1).pdf, (last visited 18\10\2019).

(2) Sarah Zagata Vasani, (2008), Case notes on Third Party Funding, Op, cit, P 35.

(3) Ibid, p 36.

(4) Jermy Bentham, (2016), Third Party Funding in International Arbitration, A Slippery Slope or
Levelling the Playing filed? Journal of International Arbitration, p 3.
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(1) See L. NIEUWVELD and V. SHANNON, (2012), Third-Party Funding in International
Arbitration, Alphen an den Rijn, Kluwer Law International; M. STEINITZ, (2011),
“Whose Claim Is This Anyway? Third-Party Litigation Funding”, 95 Minn. L.
Rev.1275-1276; C. ROGERS, (2014) “Gamblers, Loan Sharks & Third-Party Funders”
in C. ROGERS, (2014), Ethics in International Arbitration, Oxford University Press,
forthcoming; BURFORD CAPITAL LIMITED, “Everything Must Change”, Burford
Capital, www.burfordcapital.com/articles/everything-must-change

(2) Thibault De Boulle, 2013/2014, Third Party Funding in International Commercial
Arbitration, Master’s thesis, faculty of Law, Gttent University, Page 29, at:
https://lib.ugent.be/fulltxt/RUG01/002/163/057/RUGO1-

002163057 2014 0001 AC.pdf

(3) Dominik Horo Dyski and Maria Kierska, (2017), Third Party Funding International

Arbitration, op cit, Page 4.
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(1) ANGLO-DUTCH PETROLEUM INTERN. v. Haskell, 193 S.W.3d 87 (Tex. App. 2006),
Court of Appeals of Texas, at: https://www.courtlistener.com/opinion/1672249/anglo-
dutch-petroleum-intern-v-haskell/ (last visited 20\10\2019).

(2) S. SEIDEL, (2013) “Third-party investing in international arbitration claims: To invest
or not to invest? A daunting question” in B. CREMADES and A. DIMOLITSA (eds.),
Dossier X: Third-party Funding in International Arbitration, Paris, ICC Publishing S.A.;
U.S. CHAMBER INSTITUTE FOR LEGAL REFORM, (2009), Third Party Financing:
Ethical & Legal Ramifications in Collective Actions, at:
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https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2345962 (last visited 22\10\2019).

A


https://www.courtlistener.com/opinion/1672249/anglo-dutch-petroleum-intern-v-haskell/
https://www.courtlistener.com/opinion/1672249/anglo-dutch-petroleum-intern-v-haskell/
http://www.instituteforlegalrerform.com/images/stories/documents/pdf/research/thirdpartyfinancingeurope.pdf
http://www.instituteforlegalrerform.com/images/stories/documents/pdf/research/thirdpartyfinancingeurope.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2345962

ATAYY (V) sl (V) Alaall Auliad) aglally ¢ gilal) B Aaf) Al

Jain (g5 dllhaall #lad ddlaial .4

il aly b aSail) oSa s Al L)
cagirans 20 Qs Gaalaa 5l 63K
ldUae e A9V sl Cagully Jysail) callds iy L) Y

Jusall) i 1 SEY g
g rall e Adiially ApaSaiill (goleall Jygaill dlee Loy aiats Sl Llhell 35S e a2yl e

Alia G V) alle gabiail 258 Ala (o 026 Lag adlgll ¢ suin Ao Asan Clga 35al daldll

M: ol e i Jysail allls Cayhall ) Als] ol (5l paall Ll apmy 3 halie

(Investment  Jsall L) alad (BIA e — gl asanl) r‘,ISJ Ly g o Yl
Leall Lo cuald ) dada) Ol sl o Ll S5l e (el 43 Arbitration)
o ) G 88 ApaSatl (el (A Lol s A e DAYl Gl Lad Lo Asadl)
dalas ol W 0 o 050 @lebay) 4 e Losale Algad) dgall of ) Ly
V) 05 Y aSall o ladY) (s dgpudly ani afaill alSal o Loy bl g Bl ¢ g say
Al o e ray lae 300 68 Jlaal) 138 8 2aleadll @alad) G cpdylall Liayy
Al (gseall pa Jalail) b oSaill A dnitie o3 rgil) lpse 2083 (o Alsadl)

il o Lais oy iy Laily Al il JS 8 aelisdt apii b cplsanll Byalin ae Ll
i)y liad) Gelol waad s e Jusall dddee 6 A disal aed i ) Al
L&l ol jids A8l L85

Qs Cplall g a3 Aeaill goeall Jisai o Jpanll Agendl o Gl 43) (GG
b L i Al VA e Cppdiey el JS (e a8 Taaly o iy 4l @y (gl
Sl agle Jany Josail

S Sin ST B s Graten of pile Sl disa Bl ) deastl) ola G o) sl
g2 Aalall el lSys Uy el e a DU sl ela) (e A gadll Clgal

(1) S. SEIDEL,(2013) Third Party Investing in International Arbitration Claims, To Invest or not to
Invest, A, Daunting Question, op, cit, pp 24-28; see also, L. ATHERTON, (2009) “Third party
funding in arbitration: a perspective from England”, KL Gates LLP Newsstand: Arbitration
World at:  http://m.klgates.com/arbitration-world, (last visited 21/10/2019); M. RODAK,
(2006)“It’s about Time: A System Thinking Analysis of the Litigation Finance Industry and Its
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(1) Jennifer A. Truz, (2013), Full Disclosure Conflicts of interest arising from Third Party

funding in International Commercial Arbitration, The George Town Law Journal, [Vol.
101:1649], Page 5.
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(1) C. KAPLAN, (2013) “Third-party funding in international arbitration: Issues for
counsel” in B. CREMADES and A. DIMOLITSA (eds.), Dossier X: Third-party
Funding in International Arbitration, Paris, ICC Publishing S. A., P70.

(2) L. NIEUWVELD and V. SHANNON, (2012) Third-Party Funding in International
Arbitration, op, cit, p 6.

(3) J. TRUSZ, (2013), “Full Disclosure? Conflicts of Interest Arising from Third-Party
Funding in International Commercial Arbitration”, Geo. L. J, 1655, see also, A.
Shajnfeld, (2010). A Critical Survey of the Law, Ethics, and Economics of Attorney
Contingent Fee Arrangements, 54 N.Y. L. Sch. L. Rev, p775.
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(1) C. MILES and S. VASANI, (2008) “Case notes on third-party funding”, 35(1) Global
Arb. Rev. at: www.lalive.ch/data/publications/Third Party Funding.pdf ; S. Martin,
(2008), Litigation Financing: Another Subprime Industry That Has a Place in the United
State Market, 53, VILL, L. Rev, 107.

(2) L. Nieuwveld and V. Shannon, Third Party Funding in International Arbitration, op, cit,
po6.

(3) L. NIEUWVELD and V. SHANNON, Third-Party Funding in International Arbitration,
op, cit, p6. Also see, C. Bowman, K. Hurford and S. Khouri, (2011), Third Party
Funding in International Commercial and Treaty Arbitration- a Panacea or a Plague? A
discussion of the risks and benefits of Third Party Funding, 8 (4), at:
www.imf.com.au.does.default-source-sitedocumenttdmtpfoct2011.

(4) See, Section 58 of the Court and Legal Service act 1990, and Section 63 of the
Arbitration act 1996, see in more details; I. Meredith and S. Aspinal, (2006), Do
Alternative fee Arrangements have a Place in International Arbitration, 72 Arbitration
23-24; Court of Appeal of Paris 10 July 1992, Rec. Dalloz 1992, 459, note J. Charles,
Rev. Arb. 1992, 609, note L. Philippe; M. Steinitz, (2011), Whose Claim is This
Anyway? Third Party Litigation Funding, 95 Minn. L. Rev, 1293-1294.
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(1) M. Steinitz, (2011), “Whose Claim is This Anyway? Third-Party Litigation Funding”, op
cit pp 1295-1296; S. Seidel, (2011) Insurers Today, Third Party Funders Tomorrow,
Insurance Day, at:
www.fulbrookmanagement.com20111029ubsyrerstodaythirdpartyfunderstomorrw

(2) M. Der Morpurge, (2011), A Comparative Legal and Economic Approach to Third Party
Litigation Funding, 19, Cardozo J. Int, & Comp. L.353; S. Seidel, (2011), Insurers
Today, Third Party Funders Tomorrow? Insurance Day 29 Oct at:
www.http\\fulbrookmanagement.com20111029insurerestodaythirdpartyfunderstomorro
w.
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(1) R. Harfouche, and J. Searby, (2013), Third Party Funding, Incentives and Outcomes,
Global Arb. Rev, 2013, 10; in the U.K. ATE insurance premiums are non-recoverable on
a litigation’s success, at: https://globalarbitrationreview.com/insight/the-european-
middle-eastern-and-african-arbitration-review-2013/1036737/third-party-funding-
incentives-and-outcomes

(2) G. Affaki, (20113), A Financing in a Fiancing is a Financing ..., in B. Cremades and A.
Dimolitsa (eds), Dossier X: Third Party Funding in International Arbitration, Paris, ICC
Publishing S.A,11.

(3) V. Shannon, (2013). Recent Developments in Third Party Funding, 30 (4), J.Int, Arab,
pp 449-450, at:

http://scholarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1347 &context=wlufac
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(2) B. Cremades, (2011),Third Party Litigation Funding, Investing in a Arbitration, 8 (4) TDM, 11 at:

www.crutis.comsitefilespublicationtdmpdf.

(3) FTR Holding SA, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7; several commentators have discussed this remarkable case. See e.g. C.
ROGERS, (2014) “Gamblers, Loan Sharks & Third-Party Funders, op, cit; C. LAMM and E.
HELLBECK, (2013), “Third-party funding in investor-state arbitration” in B. CREMADES and A.
DIMOLITSA (eds.), Dossier X: Third-party Funding in International Arbitration, Paris, ICC Publishing
S.A.,103; see in the same sense Quasar de Valores SICAV S.A. and Others v. Russian Federation, SCC
Case No. 079/2005, Final Award, 12 September 2010; see for a discussion of the latter case, A.
CRIVELLARO, (2013), “Third-party funding and “mass” claims in investment arbitrations” in B.
CREMADES and A. DIMOLITSA (eds.), Dossier X: Third-party Funding in International Arbitration,
Paris, ICC Publishing S.A.,142-144; Nieuwveld discusses another similar case. L. NIEUWVELD,
(2012), “Yukos Oil Wins with Good Samaritan Third Party Funder’s Help?”, Kluwer Arbitration Blog,
http://kluwerarbitrationblog.com/blog/2012/02/17/the-hunt-for-funding/.

vy


http://www.crutis.comsitefilespublicationtdmpdf/
http://kluwerarbitrationblog.com/blog/2012/02/17/the-hunt-for-funding/

Lglgad) Cilgs (A Aighball dan pelaa o Aol il ankanl) B dpassadl) goloall il Jugad

At ggleall Ll (Jhgat 4algi i) cilpandl) 1SN Ciagal

(ehaally (dsall afaill gsleal Gyl e Jsae dsay lgdiag Sl Uhall e a2l o
Uiy aSailly Cpinally sl sal Jsleall )il Al Loyl calaail (e apaal) Gllia oY)
228 dgalsd fsalia oo JANN 138 dpe o) i Loy BpaSadl) (geeall Jigat (B ) A
Gl 13a 0 & Jslinn Gy L daSanl) Alaal) dalis Jaxll 1 dallad lecal @lldg culiaasl)
Jaxl) e aSan o camy Al gsalualls o(JsY) callaall) Jasill 1agd AT A slal) ISy
GUY) (8wl 8 pal) ysai Jnd AlSal ) Y] Gallaall b Giapai oS allaall)
Gsleall 5l Jysaty Alall ey JJoall golaill aanll 3 salal) goalaly bl g b
gasSadl)

dassatl) goloall Jagad Wyl A1) A8MAY )5 A glAN cldledy) 1Y) qullaal)

Jasai byt A ARV A gilal) GLIKEY) Y Juaie sai og lladll 13a & bt
tod GLIKEY) oda iy san e lgie S 4l gl adanl le 8 desadll goleal
callSl Ganadiy calaill Clebha) 8 Al S5 Jilie dysaill Ll e JalS)) - Lady)
JSsally oalaall o ADal) dpagad o Jysaill 48l iy casatll el (& Jasil g
(‘).d}uj\
Jusadll LBl e 7 lady) 1 J5Y) g dl

5)) apalsall ST e Aol (golaill akaill 8 Lo A8EI 39ms e L)) g oiage 22y
ISy el sliny DUl Bley Lad o3 dpanY Dl caSaill pall Jisai balls o sady
el

S (olail) akaill Bl fsaball ey GeeSaal) dbay PG G aslaall e 3
GsS Y ) tsald) a3 ey kel Alaey mlats Allad o aSal) (Sa DA e Al
aealae sl el Gl ae dDle ol skt ¥ Oly £ 1) poase b dalias ] aeSaall

(1) Marc Krestin, (2017), Third Party funding international Arbitration: to Regulate or Not to
regulate, Kluwer Arbitration Blog, at:
http://arbitrationblog.kluwerarbitration.com/2017/12/12/third-party-funding-international-
arbitration-regulate-not-regulate/; ICCA-QMUL Report on Third Party Funding of 2018. Pp 81-
145; Ines Nasr, (2014/2015) Third Party Funding in International Arbitration, Dissertation for
the Fulfillment of Requirements for the Degree of Master in Common Law, University of
Carthage Faculty of Legal, Political, and Social Sciences of Tunisia, pp 48.84.
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(1) Nicolaus Pitkowitz, 2018, Handbook on Third Party Funding in International Arbitration, Juris
USA, Page 43; Maria Nicole Cleis, (2017), The Independence and Impartiality of ICSID
Arbitrators, Brill Nijhoff, Leiden, Boston, pp 12- 31.
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https://www.uncitral.org/pdf/arabic/texts/arbitration/transparency-convention/Transparency-
Convention-a.pdf
(4) Thibault De Boulle, 2013/2014, Third Party Funding in International Commercial Arbitration,
op, cit, P 54; Jennifer A. Truz, (2013), Full Disclosure Conflicts of interest arising from Third
Party funding in International Commercial Arbitration, op, cit, P5.
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(1) Jessica Gill and Rachel A. Howie, (2018), Third Party funding, Canadian Arbitration and
Mediation Journal. Page 15.

(2) Christopher P. Bogart, 2016, Third Party Financing of International Commercial
Arbitration op, cit, p3.
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(1) See for more details,: Jennifer A. Truz, (2013), Full Disclosure Conflicts of interest
arising from Third Party funding in International Commercial Arbitration, op, cit.
(2) B. Cremades, (2011) Third Party Funding in International Arbitration, Luzmenu, 5 at:
www.luzmenu.com\cremades\noticias\128.pdf.
(3) Jennifer A. Truz, (2013), Full Disclosure Conflicts of interest arising from Third Party funding in
International Commercial Arbitration, op, cit, P14.
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(1) Nicolaus Pitkowitz, 2018, Handbook on Third Party Funding in International Arbitration, op, cit,
P 94.
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(1) Dominik Horo Dyski and Maria Kierska, (2017), Third Party Funding International Arbitration —
op, cit. P 8.

(2) Ibid, op. cit, P 8.

(3) Indranee Raja S.C, 2017, Third Party Funding reinforcing Singapore as a premier international
dispute resolution center, legal industry. Op, cit, P 4.

(4) South American Silver v. Bolivia South American Silver Limited v. The Pluractional State of
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cit, Page 95.
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(1) Code of Practice for Third Party Funding of Arbitration, February 2019, Article 2.3&
24.

(2) Code of Practice for Third Party Funding of Arbitration, February 2019, Article 2.5.
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207.
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(1) Code of Practice for Third Party Funding of Arbitration, February 2019, Article 2.8.
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(5) Report of the ICCA- Queen Mary Task Force on Third Party Funding in International
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