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Abstract

This study examines the position of Scottish criminal law and
judiciary in evaluating illegally obtained evidence. It reveals
that the Scottish judiciary has so far failed to develop a
theoretical framework to guide the judges in exercising their
discretion for either accepting or excluding evidence if
obtained illegally. The study also concludes in this regard that
the Scottish jurisprudence may well be characterized as
contradictory, ambiguous, and incoherency for several
reasons, the most of which is the absence of a rationale on
which the court can rely in accepting or excluding evidence
obtained illegally, and the reluctance to concede a discretion
to the trial judge in this regard. Accordingly, this study calls
for adopting an approach represented in preserving the "moral
legitimacy of the criminal justice system" and the "respect of
the integrity of the process" to achieve harmony and coherence
in jurisprudence.

Keywords: Exclusionary Rule, Illegally Obtained Evidence,
Scottish Criminal Law, Moral Legitimacy.
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oy O s o Ko ¥ oY) dagyd glan b cuad WSl (K1 v. HM Advocate , 2005 )
Al &la . (Morrison v O’Donnell , 2001) (McAvoy v. Jessop , 1988) 4x (s apal N Lzl
Ja plis Jaati ¢ Slaill sl Hgale (o 2Syall A8 i A Lo Gl Gl g IS (93]
038 & (ye Gaaall oy ¢(Sie B)l) 4y Aidall CiShias Blea e e K& Ygusa Say (g3 Al
sl e lalany sl diy ) deasill 2y @8yl ol GOV ha e gl gy b Kbl
-(Baxter v. Scott , 1992)

tagiall dadlls cile)aY) dafi-Liwls

Al Jod ade ol Ui Lyl a3l die HLieV) cpan o3a] AeSadl e cpaty 3 a1 jeaiall 32
el (o cmaalsll e (e 3 L agiall Localls Lgallac g el ) Al 8 ¢ JglE e IS Lgran
paal Lol e cpaiy G baall (e ein 8 agill Allaally alaty) Gaaas GIS 1Y) Locelld o
Lawrie &l (o duaite syl cllia caid oli Y Leay 433 Jlaallgs adlsl) 8 4l ) Slae¥l
(Miln v Cullen (HM Advocate v Mckay , 1961) Js¥! siylull cuig 38 Aol o Lead ek codlel

-31-



2023 (4) a2 (15) alaall Lol aglally O gl b A Alaal)

(HM Advocate v Turnbull , 1951) duxad & &l LSe ] judo @l Llad dlia (K «, 1967)
O el ding Ggnaan ddayall Jlay i ol 8 Jlawiad) ) &Y oS (Jial duw e
O AaSaall (g A i las tdglhadd) Claglaal) gand "l Coglul gl 151S ddyal Jlsy
(Weir v. Jessop (N02) dliles Gl o (gl Llaad 8 Eull 25 a5 138 L able daSlaas Jany ol gl

.(Namyslak v. HM Advocate , 1995) , 1991)
Ol sl dug yo¥) AEWEY) mad & Laic ¢Jiaak Asaal "lgillacy ilelay) Aol asgie caudS) 22l
Y 585 1998 i Il (y5ilig (1998 diad L)) (3sis (538 PAA (e (bS5 b
Oty 3gaad A )31 ABEY) 3 (6) saladl G ) BLEY) 4S5 (Bl oKy T andilia s (53)
"laally Lyl (ady Lod Lawrie dud 3 oSal) Jolad cdlale daSlae 3 agiall Gay dualsl)s
(Ol gl dug ys¥) LAEY) 8 (6) salall 4nllaws Lol s .(HM Advocate v. Higgins , 2006 )
(b ¢(Holland v. HM Advocate , 2005) I U Leal) laill Cpaty AeSadll ciluadlay Cigyls (s
o Sull ikt 2 jlaa G ein Dae K8 Yy (Gl alaaly dany el dlaally Glaty) G S3all
Y113 el e sl Aeg .(Mowbray v. Valentine, 1992) 4eie (1 ddlliall S Al Jsd

celaatll U8 (e Slgd IS 4d Sl ) dsls,

Aalieuy) ALl cliabil) b Gludl) (giag Sladu) Bae AU Gasal)

o Ay Lo Jeanidl) AV gage e 1998 2uud L) Ggin 0536 il cansall 138 sl
Bald) b lgale atll 35 s Aalall 4l aliial 8 L) Ba o ST R Cisa Aoy
Balad) 3 lgdde aill 35 () Able AaSlaa & ally (L) Gsial dug eV LAWY e dull)
el Ga ) amiad eladl) G Laadl (laY jela WS Jla Gl ey Ll 28V e dslud)
Ay Al g gumgal dinllen (ajen (b G )] AEEY) (e 6 Balll b lile ageaidll dlile oSlas
e (e 4zl s e age JSG Cuaall cinnall 13 pdig L Aaalall slall 8 Gall [uS Uy o
coasaslly (il audy (3 Sladll mgiall o daleill a ausi ) Culind) dumasy o Sladl) zgiall

-32-



GUESLY) Alal) pladlly O gildl) B dabdas du)s sdulal) clelay) b Ao gpdal) b AN sladiu) Sl

Badigll (ras el o]

SUCY) plailly O @l b duagadl) b Gally sadiud) B i gY) allaal)

J8 dpagadl) "Ga" o Cunall Cual) e 06 Lghuad Ml Qigi€a i gl ad 1S G L
AEEY) A lgde pagaaial ilbiyally Goaall gl 13 Jaol i L1998 oLyl Gsin (pl8 sra
dasg ps¥) ABEY) (he (8) Boledl amsass LBaniall ASLeall bagll wopdnll b ol (Bgiad Lug oY)
Ala Gy "aDhalyeg cadiiag dlilall il cdiragiad alial Ga dl padd IS Gl (OlasY] Gsaal
G Ly < Lgalel (69Si ooty o) cApiliClY) oSladll ol (g3 aaii g pumall (K ¢ 3al 120 gl
Goin i ASaT ) olses 8ty of A€l Aaliad) GlsSlad) b agiall Ko lehaYl
i€l (sl ) S agidl e oIS el ad L Lals Jladl sa 138 (S5 aly L il (S ol
(Jamieson, 2007a, pp. 111-116) L) Goan (538 & 4 Jaally dinbss 2 ail ¢ua 1998 dadd
Al ol Kl (gilag .(Jamieson, 2007b, pp. 289-294) (Somerville v. Scottish Ministries , 2007)
dalid) gl Gad' (2)57 sl Caasas (Lot Al dalul) eliacl () Cua pgagalls dla
(Y Ggial dug ¥ Y] 3 lgde Gageaiall (oiall ae ity iyt 5l dad Gl oLl
dal) eliacl (e gamc 98 ¢(The Lord Advocate) 1€ & Aaladl Llall )y aaiaall (5l
Goaall Wy Caypaill Cany cdles . ( Section 44(1) of the Scotland Act 1998)daiiCul) Ayl
ahieds 8y Aalal) slad) 5 Gall @y 8 Le L) (gl dasg 0] AEEY) 8 lgde ageaidl)
Cilehal Gl ele DU dug )0 AEEY) (e dalud) salall Lo 2iw) agiall (S dilial) clSladl)
Bl lgale caas A Able AaSlak 3 Gall ellgul e (gohaig ddlile (S5 o) AaSladly ol
.(X v. Sweeney and Others , 1983) (J&P Coats Limited v. Brown, 1909) .48l ‘e dwalul)
dogyia pe Ayl e Jouaad) 25 dily add da :gp candll Bl o duds gk (63l Jlgadly
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