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45 :0a (1998 =l
D Vicente, (2007) ‘Sources and General Principles of Portuguese Private International
Law: Outline’ 9 Yearbook of Private International Law 257, p 271.

Al (5 sadd) Galall Jdgall ¢y a1 2002 sl 17 o sbeall (Sealill (alall ol o sl (2)
mn e Hsaall 7 5l LS 8 agd) Lie 1986 sl 30 & sball Sl (58 €988 i 12
54-64 (o caiall Jy s
(3) J Dolinger, (2000) ‘Evolution of Principles for Resolving Conflicts in the Field of
Contracts and Torts’ 283 Recueil des Cours 187-512, p 23.

(4) Consumer contracts are given special rules within the PIL system only as a result
of the protective norms for consumers laid down in substantive law; see L Collins
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and others (eds),(2012) Dicey, Morris and Collins on the Conflict of Laws (London:
Sweet & Maxwell, 15" edn), p1950.

73-109 10 ellgioall dlen (il dane U de A il o) 138 Gl 5 Jslae ge 2 3all (1)

28 i ¢ o sall alall s Ralal) cilStall i llginal dlan aill Sall il e Sall il (2)
In this regard, see also A Ehrenzweig, (1953) ‘Adhesion Contracts in Conflict of
Laws’ 53 Columbia Law Review 1072, p 1075; T Rakoff, (1983) ‘Contracts of
Adhesion: An Essay in Reconstruction’ 96 Harvard Law Review 1173, P 1280.
calall (Jsall (5l (e 43 3alall 5 (1987akad (5 pun suall Galad) (dsall 58l e 120.2 B2l (3)
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(1) The Rome I Regulation adopts this approach for contracts for the carriage of
passengers (Article 5(2 and to some extent for insurance contracts for small risks: see
Article 7(3)(e) of the Rome I Regulation.
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(1) See H Horlacher, (1994) ‘The Rome Convention and the German paradigm’ 27
Cornell International Law Journal 173, p 18.

(2) European Parliament, Cosnsumer Protection in the EU (Policy Overview), EPRS |
European Parliamentary Research Service, 2015, p 5.

(3) See Recital 23 of the Rome I Regulation; Recital 18 of the Brussels I Recast.
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(2) Read Article 19 (1) of the Brussels I Regulation (Recast) No 1215/2012.
(3) Article 18 (1) of the Brussels I Regulation (Recast) No 1215/2012.
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(1) The definition of consumer in EU PIL, unlike in other EU consumer protection
instruments, is confined to so-called passive consumers, i.e. consumers who have not
taken the initiative to contact the provider; active consumers are excluded from the
protective scope of Article 15 of Brussels I and Article 6 of Rome I.

2012 AUl oS5 48l (e (1) 733 (2)
(3) See Case C-381/08 Car Trim GmbH v Keysafety Systems Srl [2010] ECR 1-1255
(para 60).
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The Role of Private International Law in Protecting
Consumers in Cross-border Contracts

Wafa Yaqoob Janahi
College of Law - University of Bahrain
Sakheer - Bahrain

Abstract:

This article analyses the extent to which the Bahraini private international
law (PIL) provides a fair regime for consumers engaging in cross-border
contracts in comparison with an EU PIL. Indeed, the general rules relating
to the jurisdiction of courts do not take into consideration the position of the
consumer as the weaker party. Because of the failure of the law to protect
the interests of consumers, a real problem of unfairness arises.The analysis

@& focuses on the unfair effects of jurisdiction and the choice-of-law clauses in @
business-to-consumer (B2C) contracts. The article argues that these clauses
can, inter alia, have the effect of undermining or defeating the right of
access to justice of the weaker party (consumers). It suggests, therefore,
to create a fair regime for B2C contracts not only within the choice of law
rules but also within the jurisdiction rules.

Keywords: Procedural Protection for Consumers, The Applicable Law,
Jurisdiction, Weaker Party, Party Autonomy, Adhesion Contracts.
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