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(1) See in this meaning Chuah, Jason, Impact of Islamic Law on Commercial Sale
Contracts A Private International Law Dimension in Europe, European Journal of
Commercial Contract Law, (2010- 4), p.201, available at: http://www.cisg.law.pace.
edu/cisg/biblio/chuah.html.

(2) Ibid, p.203.
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“the application of Article 6 of the EGBGB is not merely justified
because the foreign law is not in compliance with mandatory German
rules...”®.
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(1) See: Rechtsanwalt Klaus Vorpeil, German Private International law, Available
at: https://www.vorpeil.de/media/content/buecherloseblatt/German_Private
International Law.pdf .

22402 ¢l ga e (Jile ) e ¢ (2)

o dala - siall IS 631 55l e Sl Ay ¢ sl (ool Sl olall sl daid iy 5 (3)

.68 42 2017 - 2016 323 Chugy (-1

(4) See in this meaning de Boer, T.M. , Unwelcome foreign law: public policy and
other means to protect the fundamental values and public interests of the European
Community. In A. Malatesta, S. Bariatti, & F. Pocar (Eds.), The external dimension of

EC private international law in family and succession matters, 2008, p. 19, available
at: https://pure.uva.nl/ws/files/4158129/58767 285248.pdf .
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“A further consideration important for the applicability of the order
public reservation is whether the facts of the case reveal a domestic
connection; only then will German law usually be actively relevant”®.
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(5) See also the explanation of the article at:Rechtsanwalt Klaus Vorpeil, op.cit, saying
“the application of Article 6 of the EGBGB is not merely justified because the foreign
law is not in compliance with mandatory German rules”.
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“...where their application would be patently incompatible with
fundamental principles of German law. “Fundamental principles” is
taken to mean that fundamental principles of justice have to be at stake.
Generally, this means serious violations of fundamental rights guaranteed
in the German constitution...”.
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(2) O. Kahn-Freund, Revue internationale de droit comparé Année 1980 32 -
1 pp. 234-238, available at: https://www.persee.fr/doc/ridc_0035-3337 1980
num 32 1 3676.

(3) Mills, Alex, The Dimensions of Public Policy in Private International Law, 4 Journal
of Private International Law 201, 2008, p.15.
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“An arbitral award shall be recognized or enforced in France if the party relying on it can
prove its existence and if such recognition or enforcement is not manifestly contrary

to international public policy”.

(2) Sattar, Sameer, ENFORCEMENT OF ARBITRAL AWARDS AND PUBLIC
POLICY: SAME CONCEPT, DIFFERENT APPROACH? , P. 5,14., available
at: http://www.employmentlawalliance.com/Templates/media/files/Misc%20
Documents/Enforcement-of-Arbitral-Awards-Public-Policy.pdf .
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(4) Tribunal de Contas da Unido, TC 007.103/2007-7, 07.12.2011, availabe at: http://

www.unilex.info/case.cfm?pid=2&do=case&id=1655&step=Abstract.

(5) International Court of Arbitration of the Chamber of Industry and Commerce of the
Russian Federation, 13/2007, 13.05.2008, available at: http://www.unilex.info/case.
cfm?pid=1&do=case&id=1492&step=Abstract.
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... consideration of public policy, which comes fully into play where
the case would lead to the creation of a right in French territory, can be
more flexible if it is only a question of giving effect in France to rights
lawfully acquired abroad” .
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(2) See the details at Seyedi, Nasim, The Results of Public order in Private International
Law, International Science and Investigation Journal, 2251 - 8576, 3(2) 2014.
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(3) Murphy, Kent, THE TRADITIONAL VIEW OF PUBLIC POLICY AND ORDRE
PUBLIC IN PRIVATE INTERNATIONAL LAW, The Georgia Journal of
International and Comparative Law, Vol: 11, Issue:3, 1981, p.601.
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Towards Narrowing the Public Policy in Favor of
Foreign Law in the Context of Private International
Law: a Comparative Study

Ibrahim Khalid Yahya
College of Law - Arab American University

Jenin - Palestin

Abstract:

This paper focuses on the mechanisms used to prioritize foreign laws
over the internal public order in the area of private international relations.
The paper argues in favor of the theory that foreign laws should be given
more weight than national public order in the context of private international
law. This premise is justified by the reason that the respect of foreign laws
would constitute a medium to improve foreign laws and would consolidate
relations between the different legal systems. The paper’s arguments are
supported by a number of special justifications, and innovative mechanisms
that would mitigate the idea of public order in favor of foreign laws.
This is not only a theoretical analysis, but a practical embodiment of the
consolidation of economic and investment relations. The study seeks to
draw the attention of the Palestinian and Arab legislators to espouse the
philosophy of modern public order in the international relations adopted by
the private sector in foreign laws such as French and German, to make legal
texts factors in the consolidation of the mechanisms under consideration.

Keywords: Foreign Law, Public Policy, Dilutive Effect of Public
Policy, Partial Exclusion, Narrow i ng of Public Order.
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