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(3) Arguelles, Alexander, English French Spanish German Dictionary. (Libraire Du
Liban) Publishers, 2006, P489

(4) The word secrecy could be used as either an adjective or a noun. The noun «secrecy”

is borrowed from the Latin word «secretus”, which itself is a perfect participle of the
verb «secernere”, meaning to sort out or to separate. Secrecy is defined as: a) the trait
of keeping things secret .
*See: Lasserre Capdeville, Jérome, «Le Secret bancaire — étude de droit comparé
(France, Suisse, Luxembourg) «, Presse universitaires d’Aix-Marseille, 2006 ,p.22
-23.
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(1) Ferjault Elodie: Secret professionnel et blanchiment de capitaux, mémoire de mag-
istére, université panthéon Assas, mai 2002, p.12.
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(1) Frédéric Lacroix: Réforme du secret bancaire, revue banque, n°706, octobre 2008,
pS8.
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(2) FATCA will become effective with respect to payments after December 31, 2012
(subject to
a limited transitional rule).

(3) Specified US Person. A specified US person includes: a US citizen and resident, a
privately owned domestic corporation (but does not include a publicly traded com-
pany and its more than 50 percent controlled affiliates), a domestic partnership, and a
domestic trust, and excludes certain other US entities.

* US Owned Foreign Entity. A foreign entity which has one or more Substantial US
Owners. A Substantial US Owner means, with respect to a corporation, any specified
US person that owns, directly or indirectly, more than 10% of the stock of such cor-
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poration by vote or value. Comparable rules are provided for ownership in partner-
ships and trusts. For Foreign Investment Vehicles, the 10% ownership rule does not
apply, which means an investment by a US person below 10% is reportable.
*SEE the website:
http://files.dlapiper.com/files/Uploads/Documents/FATCA-Alert.pdf
02014 ebase | 14 )l AlaBy¥) a8 s Aillall daliall i s I () 56 s S5 el (1)
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http://www.aleqt.com/2014/08/14/article 876519.html
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(1) A Withholdable Payment, except as otherwise provided by the IRS pursuant to its
broad grant of regulatory authority, means (1) any payment of interest (including
any original issue discount), dividends, rents, salaries, wages, premiums, annuities,
compensation, remunerations, emoluments and other fixed or determinable annual or
periodical gains, profits and income from sources within the United States; (2) inter-
est paid on deposits by foreign branches of domestic banks (which normally would
be foreign source income); and (3) gross proceeds from the sale or other disposition

of US stocks and securities.
*SEE the website:
http://files.dlapiper.com/files/Uploads/Documents/FATCA-Alert.pdf
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(1) Le 11h02: « La levée du secret bancaire, outil partiel contre la fraude fiscale »,
(31/9/2014), voir le site internet:
http://www.lesoir.be/671925/article/debats/chats/2014 - 10 - 05/11h02 - levee-du-se-
cret-bancaire-outil-partiel-contre-fraude-fiscale

(2) provides a standardised and efficient mechanism to facilitate the automatic exchange
of information in accordance with the Standard for Automatic Exchange of Financial
Information in Tax Matters («the Standard”). It avoids the need for several bilateral
agreements to be concluded. The text and signatories of the MCAA can be found
here.

-Its design as a framework agreement means the MCAA always ensures each signa-
tory has ultimate control over exactly which exchange relationships it enters into and
that each signatory’s standards on confidentiality and data protection always apply.
-The legal basis for the MCAA (which is agreed at competent authority level) rests
in Article 6 of the Multilateral Convention on Mutual Administrative Assistance in
Tax Matters («the Convention”) which provides for the automatic exchange of infor-
mation between Parties to the Convention, where two Parties subsequently agree to
do so.

*SEE THE website:
https://www.oecd.org/tax/transparency/technicalassistance/aecoi/whatisthemultilate-
ralcompetentauthorityagreement.htm
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the term «Jurisdiction” means a country or a territory in respect of which the Conven-
tion is in force and is in effect, either through signature and ratification in accordance
with Article 28, or through territorial extension in accordance with Article 29, and
which is a signatory to this Agreement;

b) the term «Competent Authority” means, for each respective Jurisdiction, the pert
sons and authorities listed in Annex B of the Convention;

¢) the term «Jurisdiction Financial Institution” means, for each respective Jurisdic-
tion, (i) any Financial Institution that is resident in the Jurisdiction, but excludes any
branch of that Financial Institution that is located outside the Jurisdiction, and (ii) any
branch of a Financial Institution that is not resident in the Jurisdiction, if that branch
is located in the Jurisdiction;

d) the term «Reporting Financial Institution” means any Jurisdiction Financial Insti-
tution that is not a Non-Reporting Financial Institution;

e) the term «Reportable Account” means a Financial Account that is maintained
by a Reporting Financial Institution and that, pursuant to due diligence procedures
consistent with the Common Reporting Standard, has been identified as an account
that is held by one or more persons that are Reportable Persons with respect to ano-
ther Jurisdiction or by a Passive Non-Financial Entity with one or more Controlling
Persons that are Reportable Persons with respect to another Jurisdiction,

f) the term «Common Reporting Standard” means the standard for automatic ex-
change of financial account information in tax matters (which includes the Commen-
taries), developed by the OECD, with G20 countries;

COUNCIL DIRECTIVE 2014/107/EU; of 9 December 2014; amending Directive
2011/16/EU as regards mandatory automatic exchange of information in the field of
taxation; Article 1:
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o

«automatic exchange” means the systematic communication of predefined information on
residents in other Member States to the relevant Member State of residence, without
prior request, at pre-established regular intervals.

In the context of Article 8, available information refers to information in the tax files of
the Member State communicating the information, which is retrievable in accordance
with the procedures for gathering and processing information in that Member State.
In the context of Article 8(3a), Article 8(7a), Article 21(2) and Article 25(2) and (3)
any capitalised term shall have the meaning that it has under the corresponding defi-
set out in Annex I.”. nitions
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The Impact of the USA Tax Compliance Act (FTCA) to
Protect Banking Secrecy

Turki Mosleh Masalha
Law Programme - Buraimi University College

Buraimi - Oman

Abstract:

The restructuring of the global financial system as a result of the opening
of financial markets and their ramifications led to a change in international
relations, particularly in the fields of banking and finance due to the increase
in international money transfers. This, in turn, led to an increase in risks
resulting from financial crimes such as tax evasion, money laundering and
sponsoring of terrorism. The need arose for the creation of new standards,
mechanisms and frameworks of international cooperation to combat them.
All this led to the emergence of international treaties for the exchange
of information between countries and tax compliance legislation. This is
added to tightening the screws on bank secrecy to prevent them from being
a cover of or an obstacle to the transparency of information, and putting
pressure on non-compliant countries and financial systems to force them
to comply.

An example of FATCA tax compliance systems is the one issued in
March 2010 by the United States Treasury to oblige all banks and countries
around the world to apply it under US sanctions, which became effective as
of the beginning of July 2014.

Keywords: Banking Secrecy, Money Laundering, Tax Evasion, Tax
Compliance Legislation.
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