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(1) A Gorrie «competition between branded and private label goods «do competition
concerns arise when a customer is also a competitor? (2006) 27-5 European
competition Law Review Journal 217; F Jenny, Competition Law and Policy: Global
Governance Issues (2003) 26-world competition 611.

(2004 / 33) &y S Y1 dudliall i e 4 531 (2)
(3) Treaty of Lisbon.
(4) Article 3/1/g of the EC treaty.
(5) State aid or other State intervention that distorts competition is prohibited: this helps

to ensure that competition between companies takes place on a level playing field,

375 2500 17 el digli) polal) &8yLid) dsole dlows 02020 sowys



(406-373 ) 3359 2udlil) 035385 LY OB 255 & Sasth) ol plassid ol o LS e

bl 50 5 L) a5 (0(101) 83lall) 40 gae ol Ayl 28N oda il o) gus
Jee Ailial) (102 s3lall) 3l sasd) JISaL G pny L Adaall (35l e 6 jlay ane
o2 Apndlii e W 55 Y sa o Aila gl G oadl (8 A 5all S slaal) o jiiall
adaii ae ) g Ay el il sall 5 IS 58 rlanil ol | 0al 5 (106 Balall) (3 s

W PRON [P PR - UV O S RS

GBsadl o Bt sl (§ il e ANa) A s sl () lel paY) 02 asen Coag

Aa Gy ol e ) 9Y) LAV 5o - (The internal market) 4S il
adlae s Al 33 0rali g) (A J 50 (s Aillae 3 jay ol 581 5 il 5 o) Jlis)
Js0 e G A el a ldiall Jse gy b s 08 JOLA e Aala@Y) OLalaall

(1

2)

)

(4)

H(alasy)

and helps to protect the internal market and taxpayers’ interests. Aid can be useful if
targeted correctly and kept to a minimum, for example aid to improve the environment
or support a strong SME sector. But some forms of aid are particularly harmful,
particularly operating aid - where a government simply hands cash to a company to
fund its day to day operations. Such operating aid does not create incentives for new
investment or business models and is inefficient and harmful to competitors.

Agreements between companies (for example «cartels and market-sharing). Often,
cartel cases start following a leniency application by a company admitting it’s wrong-
doing in order to gain lenient treatment.

Article 102 prohibits abusive conduct by companies that have a dominant position
on a market «for example forcing consumers to buy a bundle of products that could
be sold separately or forcing competitors off the market by entering into exclusive
arrangements. If a company has a market share of less than 40%, it is unlikely to be
dominant. National competition authorities also apply Article 101 and 102 where
they are well placed to do so, typically where the case is essentially national.

The Merger regulation prohibits mergers or acquisitions that would significantly
reduce competition. Most cross border transactions must be notified to the Commission
before they are implemented. If the Commission finds the transaction would distort
competition, it may stop the deal unless the company proposes remedies to solve the
competition problem.

Miguel de la Mano, For the Customer’s Sake: The Competitive Effects of Efficiencies
in European Merger Control, Enterprise paper 11 (Enterprise Directorate- general,
2002), p 8; Mario Monti European Commissioner in charge of Competition Policy
European Competition Policy: Quo Vadis ? XX. International Forum on European
Competition Policy Brussels, 10 April 2003, available at:  http://europa.eu/rapid/
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(2) Dramatically reducing prices would result in similar action taken by its competitors.
Accordingly, they know that they would derive no benefit from such an action
because they will be affected by the collective reduction in price levels. In order to
ensure high profits, they maintain a tacit understanding that they will take no action
changing the existing situation in the relevant market.

(3) Alina Kacsorowsk , European Union Law (2 Oxon: Routledge 2011) 876.

(4) Article (101) provides that :1.The following shall be prohibited as incompatible with
the internal market: all agreements between undertakings «decisions by associations
of undertakings and concerted practices which may affect trade between Member
States and which have as their object or effect the prevention <restriction or distortion
of competition within the internal market, and in particular those which: (a) directly
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or indirectly fix purchase or selling prices or any other trading conditions; (b) limit or
control production, markets, technical development, or investment; (c) share markets
or sources of supply; (d) apply dissimilar conditions to equivalent transactions
with other trading parties, thereby placing them at a competitive disadvantage;
(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage,
have no connection with the subject of such contracts. 2. Any agreements or decisions
prohibited pursuant to this Article shall be automatically void. 3. The provisions of
paragraph 1 may, however, be declared inapplicable in the case of: any agreement or
category of agreements between undertakings, any decision or category of decisions
by associations of undertakings, any concerted practice or category of concerted
practices, which contributes to improving the production or distribution of goods or
to promoting technical or economic progress, while allowing consumers a fair share
of the resulting benefit, and which does not: (a) impose on the undertakings concerned
restrictions which are not indispensable to the attainment of these objectives; (b)
afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.

(1) Mr Mario Monti Member of the European Commission in charge of Competition
Fighting Cartels Why -90 and How? Why should we be concerned with cartels and
collusive behavior? 3rd Nordic Competition Policy Conference Stockholm, 11-12
September 2000. Available at:http://europa.eu/rapid/pressReleasesAction.do?refere
nce=SPEECH/00/295&format=H ML&aged=0&lan guage=EN&guil.anguage=en
visited on 22/7/2011.
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(1) Fighting cartels is one of the most important areas of activity of any competition
authority and a clear Priority of the Commission. Cartels are cancers on the open
market economy, which forms the very basis of our Community. By destroying
competition, they cause serious harm to our economies and consumers.

(2) Judgment of the Court of First Instance (First Chamber) of 10 March 1992. Societa
Italiana Vetro SpA, uropean Fabbrica Pisana SpA and PPG Vernante Pennitalia SpA
v Commission of the European Communities. Court reports 1992 Page 11-01403.
Auvailable at:visited on 14/9/2018:
http://eurlex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:61989A0068:EN:HTML

(3) Three Italians producers of flat glass, who held between them 79 percent to 95 percent
share of the Italian market in flat glass, agreed to share the market by allocating
quotes to each other and fix prices for the flat glass. The commission held that the
undertakings breached both Article (101) and (102) TFEU.

(4) J. Faull, Effect on Trade between Member States, Fordham Corporate Law institute,
1991, P.481.

(5) Judgment of the Court (Fifth Chamber) of 11 July 1989. - SC Belasco and others v
Commission of the European Communities. - Competition - Application of Article 85
of the EEC Treaty to an agreement concerning roofing felt. -Case 246/86.

(6) Judgment of the Court of 12 July 1984, Ordre des avocats au Barreau de Paris v Onno
Klopp. Reference for a preliminary ruling: Cour de cassation - France. Freedom of
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establishment - Access to the legal profession. Case 107/83.

(1) Judgment of the Court of 30 January 1985. Bureau national inter professional du
cognac v Guy Clair. Reference for a preliminary ruling: Tribunal de Grande instance
de Saintes - France. Reference for a preliminary ruling - Competition, Article 85 -
Fixing of minimum prices for cognac. Case 123/83.

(2) Judgment of the Court of 28 April 1998. Javico International and Javico AG v
Yves Saint Laurent Parfums SA (YSLP). Reference for a preliminary ruling: Cour
d’appel de Versailles - France. Competition - Luxury cosmetic products - Selective
distribution system - Obligation to export to a non member country - Prohibition of
re importation into, and of marketing in, the Community. Case C-306/96.

e el sall LYY 5 dliall (il 8 o gain b Andliall 3l il laall 5 JISEaY) (LA s ma (3)

Sl laal) aadl 3 g3lall pUail) ¢l gn Sl g 558 3518 1 ylail 38 (52010 ¢y sl 5 pll A& )

A00= 2017 « A1 adl ¢ 4ald 1945 (sle 08 Aol ¢ silall o slal) 8 joivale Al ) cdudliall 52l

381 2500 17 el digli) polal) &8yLid) dsole dlows 02020 sowys



(406-373 ) 3359 2udlil) 035385 LY OB 255 & Sasth) ol plassid ol o LS e

Lj)_muaﬂd)\_;u_aé}_m&\whuﬁﬁueg&um‘oM).aa.}.\jed_aua“‘ﬁ
o34 Jlaa) LiSay | (3aa) 1) (§ sl 8 laiiall 28 a3 Jlamad sJa g i a3 g Ayl
L PUURY NP B PO F+]

O}Ad;y\ u&dggjmﬂ\@‘)jﬂb)_my\ ?L:‘E&JJ-A\G—‘QG—I‘A‘L‘)M‘» 1
O g s 1aa iy Lasale caiiall 1ia (udlis a8 s al clatin g 55 0
Aaiiall A4S 5 i) o o8 G o) e S bl a5 aon gl 6 clas)
Gl am pre agle da 56 Al e Adhate JS 8 a5 68 JoSy ae 28LIL
Ao GaIG) iy sile 5l 1aa slaial € 5 claal (5 a1 IS 58 s

L sale cdingiaall (3 paal) e 5ag0a Leay )3 0 yall cilaiiall il Jla 8 2
acilaiie a5 agle Ja i o 050 ¢ 3aliall o2 (8 (e ) 3a g 3 ) el 28l
(Andlia 5 1Al cilaite g5 g sall alod AlSa) (1) §saall 028 (8] yamn
O 50 g g )5 2o ol ) pae m Al (e g sl Do e LR
Madaing s ) el Al ~Lad lanal (3 sl I3 8 oy A

i) 281 jal) Aaliilly L) Joae clatiall dsnbag 835 el Ge 3
&5 S8 56l (50 ) se il el algaa ¢) Al A sall e siadll
OS]l all aa Joaladll 84S s g Al (e Baldl W el atiall o s Je

el (e Ayl 48 peall Jny A8 €l g i) Ll bl e sl 4

(sl 3t g ol (o g 5 gall Lt datay Al ) 5000 8l 2 s8e & 5 gall ()

‘_A‘\ :\_.3.\53\ 4\_"\5):.‘\ dJ.u C_"u.d\ (U_\S:‘ A oda (ﬁj 6)JJJDJJS1.A\ u&ﬂ e

Bala (e a5 48 el o2 i sl L) aday £ ) seall el 31 i £ ) all
«:\JJLA”}HY\U_A&J\ALMY‘MC_UA“

3 ST 58 ja s diam 3 g A ) oY) Jaall AaSae <yl (LAl 13 4

A nlSalb i aSayy g m«(_h'ish sugar plc) Lsi.dﬁ‘}“ Sl pas hd e 4.\.»;\‘) A8l

@Jw‘bd_.%eﬂ%‘@i}\&d@‘ﬁé)&‘éﬁjumwJ}.A}

(1) A Gorrie <Op. Cit. P217.

(2) Judgment of the Court of First Instance (Third Chamber) of 7 October 1999. Irish
Sugar plc v -102 Commission of the European Communities, available at:
http://eurlex.europa.cu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnum
doc&lg=en&numdoc=61997A02 28 visited on 12/9/2018.
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(European Commission Merger Regulation) (2004/139)
AtV J g Jals el rlaxil de 5 ke e (o3

= 25 S (D(Air tours vs First choice) 3l Apadll 8 day Il 13a cla
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Ao leall el 3 5e IO 54551 siall il jladl) 5 2SI

(1) C342/99,22.09.99, IV-M.1524.
(2) Para62.
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Action of Abuse

e dead (e Al ¢ g ge e Lagi 0538 8o g ) A sall Al
Gy s 35S pall ey Jlasio) 8 3el¥) (e s WSia) 38 jay el i) A jlail a jliiall
_(Uéj_ud\d_acg_é'é;\.éﬁ\u_‘c)_ﬁtm P FERE o e L ga

cﬂ)éﬁ_}ku&&)&\]\uﬁfdwb@‘)w‘al% e@@)wﬁﬁ;u}(\bﬂj
Gl (S 5 Leanaity () o s | 1S 1 e SB35 il lanas sl abis a5l e
O el i il

s IOl oS3 easihy T s dana el 2y ¥ Gasga sl s Sl 38 03505 ()

A all Ala ) (3 o) e A Jlat Gl Jlan e 4 o 58 La Bels) () (50 50 3S )l
gLl salally s i sl o2a 5 celuzac W) sl (g Al 4 lall L83 4
Ol laall Al e 5y el <l o im yall (iad ) SR e 5l Jaudl Taa 1S

(1) Jersey competition regulatory Authority «Competition (Jersey) law 2005 guidelines
(Market — 108 definition) ¢research published on the internet at the following
link: visited on 15/10/2018,p3 http://www.cicra.gg/ files/071001%20draft%20
vertical%20guideline.pdf

(2) The prohibitions in the Law are designed primarily to prevent undertakings from
exploiting market power. Market power existed where undertakings can charge
higher prices, or supply goods and services of a lower quality, than they would if they
faced effective competition.

(3) Office of Fair Trading <Market definition <research published on the internet at the
following link: http://www.oft.gov.uk/shared_ oft/business_leaflets/ca98 guidelines/
oft403.pdf «visited on 1/10/2018, p4.
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A Sl e Sl s Lies @ Ll 1 jlie) GSaall e S 1) L aaa)
O(Gaargll 3t llaainl o5 il (3, Lal)

i g5 o gl s Jady el 8 el & L) e llaias (S
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(1) Asexplained above <Article 82 and the Chapter II prohibition imply two tests: whether
an undertaking is dominant <and whether it is abusing that dominant position. It is not
necessary to show That the abuse was committed in the market, which the undertaking
dominates. In certain circumstances, Article 82 and the Chapter II prohibition may
apply where an undertaking that is dominant in one market Commits an abuse in a
different but closely associated market. This principle was set out by the European
Court in the case of Tetra Pak II, Case T-83/91 Tetra Pak v European Commission
[1994] ECR 1II-755. In this case the European Court found that Tetra Pak’s activities
in relation to the markets in Nona septic machines and cartons constituted an abuse
of its dominant position in the distinct, but closely associated, markets for aseptic
machines and cartons intended for the packaging of liquid foods.

(2) Office of Fair Trading <Abuse of a dominant position «Ibid «p18.
(3) Alina kaczorowska, Op. Cit. p877.
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Lallayf L e (pisadle ) (i€ 8 orlanily cuslad) ) (D (Newscorp/Telepiu) Al
Ol agli Aipma el yy HSiad 4 gy 340 ) 538 il alle @l doala L g je (i
s I8 3 gall JSia) ) (s Las dilasaal) 2IE 5V i g all 5 w280 3_S il jlaaS
PR P A B I JEP PRY-SU VA gl =S I DS RV SVESPIN S PR PR JEN PP IS
b il el i S 58 e (5 s clagabanil a3 sl 8 (i€ el opila Joala
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2y Al i) 5 ga 5 I R siall & yiie ) 5 O sal) JAla —ndliil) & gLl i
A udliall (gpmy 38 JS 5 (The Likelihood of Post-Merger Tacit Collusion) zlex¥!
O zledi) 2 5380 a5 Ladie O(Alirtours/Commision) Al (o3 (3 gl 2 8 Al
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(1) Case COMP/M.2876 Newscorp/Telepiu, OJ 2004 L110/73. Mentioned at Damian
Chalmers et al, ibid, p1092

(2) The decision was: The commitments presented by Newscorp are sufficient to
resolve the Identified anti-competitive effects in the relevant markets, taking into
consideration the specific features in this concentration. See: Ibid, para. 259.

(3) Case T-342/99 (Airtours/Commission) (2002) ECR I1-2585. Mentioned at Damian
Chalmers et al, ibid, p1096.
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(1) Alina kaczorowska, Op. Cit. p877.

(2) Exclusionary behavior may include excessively low prices and certain discount
schemes «where its (likely) effect is to foreclose a market <as well as vertical re-
straints or refusals to supply where these (are likely to) foreclose markets or dampen
competition. However, whatever the form of the behavior in question, its likely ef-
fect on competition will depend on the circumstances at hand and the OFT assesses
alleged abuses on a case-by-case basis. Office of Fair Trading, Abuse of a dominant
position, Ibid, p. 19.

(3) Case COMP/M.4141 Linde/BOC, OJ 2006. Mentioned at Alina Kacsorowska, ibid,
po14.

(4) Drauz said: I believe that most readers agree that the purpose of merger control is to
prevent the accumulation of excessive market power by one firm or a small number
of firms. Additionally, merger control needs to be concerned with the preservation
of competitive market structures, which may then benefit the consumer as a result
of competition. See: G. Drauz, ‘Unbundling GE/Honeywell: the assessment of
conglomerate Mergers Under EC competition law’ (2002) 25 Fordham International
law Journal 885, 904-5

2 s ¢ alall il Gudae o ) Argdall e i) JuadY) 5 SV aaldl gea ) e 2l 5 (5)
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The Adequacy of Prohibiting the Abuse of the
Dominant Position In the Emirati law and the
European Competition Law

Hamad Ali Alali

Emaad Adeen Abdul Hai
College of Law - University of Sharjah
Sharjah - U.A.E.
Abstract:

This research deals with the issue of the adequacy of prohibiting the
abuse of the dominant position in the Emirati law and European competition
law, through examination of the latest legislative developments in this field,
with a view to ensuring that the UAE trade legislation is consistent with
the WTO agreement and removing any conflict with it. The study also
refers to the merger and acquisition concession, and distinguishes between
them. Finally, we concluded with our findings and recommendations that
we believe will ensure the effectiveness of trade agreements, the most
important of which is the great similarity between the legal framework in the
UAE regarding restrictive practices and EU legislation, despite its primacy
in this area, except for minor differences. The researcher recommended
the preparation of a database of new practices that restrict competition in
the light of the development of economic activity in the UAE market, in
addition to constantly updating and developing them to serve the work of
the Authority in all areas related to the organization of competition.

Keywords: Abuse of Dominant Position, Trade Agreements, Monopoly,
Merger.
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