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Palais, 27 janvier 2011 n 27, p. 9.

L’ importante reforme de I’arbitrage :Jasill 13 daaal Joa 210l 134 i aal, (4)
Ch. Jarrosson, J. Pellerin, Le droit frangais de I’arbitrage apres le décret du 13 janvier
2011, Rev. arb. 2011. 5; E. Gaillard, Commentaire analytique du décret du 13 janvier
2011 portant réforme du droit frangais de I’arbitrage, Cah. Arb. 2011. 263
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Article 1492, Modifié par Décret n°2011 - 48 du 13 janvier 2011 - art. 2
Le recours en annulation n’est ouvert que si:
1° Le tribunal arbitral s’est déclaré a tort compétent ou incompétent; ou
2° Le tribunal arbitral a été irréguliérement constitué; ou
3° Le tribunal arbitral a statué sans se conformer a la mission qui lui avait été confiée;
ou
4° Le principe de la contradiction n’a pas été respecté; ou
5° La sentence est contraire a 1’ordre public; ou
6° La sentence n’est pas motivée ou n’indique pas la date a laquelle elle a été rendue
ou le nom du ou des arbitres qui 1’ont rendue ou ne comporte pas la ou les signatures
requises ou n’a pas été rendue a la majorité des voix.
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Arrét n° 1053 du 7 octobre 2015 (14 - 16. 898) - Cour de cassation - Premiére cham-
bre civile - ECLI: FR:
. CCASS: 2015: C101053
https: //www. courdecassation. fr/

rinall Gl ) A akall i
Arrétn® (94-21074) du 9 juillet 1997. Cour de cassation deuxieme chambre Civile.
Publié¢ au bulletin- : la jurisprudence a considére qu’il appartient au demandeur
d’invoquer le cas d’ouverture sur lequel il entend se fonder et que la Cour d’Apellen’a

pas rechercher d’office le cas d’ouverture applicable. https: //www. courdecassation.
fr/
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Transliteration Arabic References: Ao ) 4ll) ) a9 salaa dan i |

Awwalan- Almaraaj’e Al’arabiah:

Almu’allafaat:

Mu’allafaat ‘Aammah:

1. Dr. Ameenah Alnimr, alwajeez fi qawaaneen almuraafa’aat, 1990 m.

2. Dr. Fathi Waaly, alwaseet fi qaanoun alqadaa’ alwatany, dar alnahdah al’arabiyah,
1987,

Mu’allafaat Mutakhassisah

3. Dr. Ahmad Fathy Surour, mabda’ almusaawaah fi alqadaa’ aldustoury, bahth manshour
fi majallat Aldustouriyah, al’adad althaany, alsanah al’oulaa- Abreel 2003

4. Dr. Muhammad Sa’eed Alrahw, Dr. Hisham Shukry Babaan, altahkeem altijaary
aldawly, jaami’at Albahrain, 2016.

5. Muhammad ‘Abd Almajeed Isma’eil, altahkeem fi ‘uqoud al’ashghaal al’aaamah
dhat altabie’ah aldawaliyah, min isdaar dar Alqaraar, t 1, 2018.

6. Dr. Marwaan Almudarris wa Dr. Muhammad Almishhidaany, alqaanoun aldustoury
albahrainy ma’ muqaddimah fi alnathariyah al’aammah lildustour, jaami’at Albahrain,
t 1, 20009.

Albuhouth wa almanshouraat al’ilmiyah:

7. Dr. Riyaad Muhammad Siyaady, almahkamah aldustouriyah tursy mabda’an
tahkeemiyan muhimman. maqgaal manshour fi sathat qadaayaa wa aaraa’ bi jareedat
akhbaar alkhaleej. al’adad: 14222 - Al’arbi’aa’ 1 Maaris 2017 m, almuwaafiq 2
Jumaadaa al’aakhirah 1438 h.

8. Dr. Salah Aldeen Jamaal Aldeen wa Dr. Mahmoud Misilhy, alfa’aaliyah aldawliyah
li qabl altahkeem fi munaza’aat altijaarah aldawliyah, dar alfikr al’araby,
Al’iskandariyah, 2004.

9. Dr. ‘Abd Al’zeez Muhammad Salman- alhaq fi almusaawaah- bahth manshour fi
majallat Aldustouriyah- al’adad alraabi’ ‘ashr- mawqi’ almahkamah aldustouriyah
al’ulyaa.

10. Dr. Muhammad Mahmoud Ibrahim: mathaahir al’i’tidaa’ ‘alaa haqq altagaady wa

‘ilaajuh, bahth muqaddam ilaa nadwat haqq altaqaady, almun’aqidah fi jaami’at
San’aa’, 2010.

Ahkaam almahkamah aldustouriyah albahrainiyah:
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11.

12.

13.

14.

15.
16.
17.
18.
19.

20.
21.

Hukm almahkamah aldustouriyah fi algadiyah raqgm (d / 1 / 3 0) lisanat 1 gadaa’iyah,
wa almanshour fi aljareedah alrasmiyah bi al’adad 2633 bitaareekh 5 Mayou 2004 m.

Hukm almahkamah aldustouriyah albahrainiyah- da’wayain raqgqmd /3 /04 wd/4/
04 lisanat (2 (qadaa’iyah- jalsat 26 Yunyou 2006 - manshour fi aljareedah alrasmiyah
‘adad raqm (2746) - taareekh 5 Yulyou 2006.

Hukm almahkamah aldustouriyah ragm (d / 1 / 5) lisanat 3 qadaa’iyah wa alsaadir
bitaareekh 8 / 10 / 2008, wa almanshour bi aljareedah alrasmiyah al’adad 2763 fi 2 /
11/ 2006.

Hukm almahkamah aldustouriyah albahrainiyah - qadiyah raqm d / 3 / 06 lisanat (4)
qadaa’iyah - jalsat 30 Maris 2009 - manshour fi aljareedah alrasmiyah al’adad (2889)
- taareekh 2 Abreel 2009.

Hukm almahkamah aldustouriyah raqm d /4 /7 0 lisanat 5 qadaa’iyah dustouriyah wa
almanshour fi aljareedah alrasmiyah, al’adad 2928, bitaareekh 31/ 12/ 2009.

Hukm almahkamah aldustouriyah ragm (d / 1 / 8 0) lisanat 6 qadaa’iyah, wa
almanshour fi aljareedah alrasmiyah bi al’adad 3024 bitaareekh 3 Nouvambir 2011.

Hukm almahkamah aldustouriyah raqgm (h/ 1 /2010) lisanat 6 qadaa’iyah dustouriyah,
almanshour fi aljareedah alrasmiyah, al’adad 3042 bitaareekh 8 /3 /2012.

Hukm almahkamah aldustouriyah raqm (d / 3 / 2014) lisanat 12 qadaa’iyah,
almanshour fi aljareedah alrasmiyah al’adad 3199 bitaareekh 5 Maris 2015.
Hukm almahkamah aldustouriyah albahrainiyah raqgm (d / 4 / 2014) lisanat (13)
qadaa’iyah jalsat 21 / 12 / 2015.

Hukm almahkamah aldustouriyah albahrainiyah raqm (d / 1 / 2016) lisanat

Hukm almahkamah aldustouriyah raqgm (d / 1 / 2016) lisanat 14 gadaa’iyah wa
alsaadir bitaareekh 25 / Yanaayir / 2017, wa almanshour bi aljareedah alrasmiyah
al’adad 3299 bitaareekh 2 / Fibraayir / 2017.

Ahkaam aldustouriyah almahkamah al’ulya almisriyah:

22.

23.

24.

25.

Alda’waa raqm 11 lisanat 1 qadaa’iyah ‘ulyaa (dustouriyah) jalsat awwal Abreel
1972, majmou’at ahkaam wa qaraaraat almahkamabh al’ulya, alqism al’awwal, aljuz’
al’awwal.

Hukm almahkamah aldustouriyah al’ulya- qadiyah raqm (11) lisanat 1 qadaa’iyah-
jalsat 1 Abreel 1972 - mawqi’ almahkamah aldustouriyah aleulya.

Hukm almahkamah aldustouriyah al’ulya - qadiyah ragm (13) lisanat 22 qadaa’iyahan-
jalsat 15 Yunyou 2003 — mawqi’ almahkamah aldustouriyah al’ulya.

Hukm almahkamah aldustouriyah almisriyah- qadiyah ragm (21) lisanat 7 qadaa’iyah
- jalsat 29 Abreel 1989 — mawqi’ almahkamah aldustouriyah aleulya.
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Algawaaneen wa altashree’aat wa al’ittifaaqiyaat:
26. Qaanoun alwilaayah ‘alaa almaal albahrainy raqm 7 lisanat 1986.

27. Qaanoun Al’unisteeraal alnamoudhajy liltahkeem altijaary aldawly lisanat 1985 wa
almu’addal sanat 2006.

28. Qaanoun altahkim albahrainy alsaadir bi moujab marsoum raqm 9 lisanat 2015.

29. Min laa’ihat altahkeem hasab qawaa’id markaz altahkeem altijaary liduwal majlis
alta’aawun.

Lia¥) anl sl
Les Ouvrages
Ouvrages généraux:
Ouvrages specializes:

J. POULSON: L’exécution des sentences arbitrale en dépit d’une ACL. Bull de la CIA de
la CCI, mai 1998. P. 14 - 32.

Marwan AL Modares and Shaikha Ahmed Alalaiwi, The Equality Principle Between
Women And Men In The Constitution Of Bahrain And The Role Of The Constitutional
Court Of The Kingdom Of Bahrain In Protecting It, ORIENT JOURNAL OF LAW AND
SOCIAL SCIENCES(A MONTHLY JOURNAL) , volume- XI, Issue 9, August 2017.

V. P. Mayer: La reégle morale dans I’arbitrage international. en études offertes a Pierre
Bellet. Litec, Paris 1991. P. P 379 - 402. Spec.
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The Compatibility of the Limitation Principle
on the Nullity of the Arbitration Award with the
Constitutional Principles in Bahrain

Marwan Mohammed Al Moders

Wafa Jassim Al Wafi
College of Law - University of Bahrain

Zallaq - Bahrain
Abstract:

At present, countries rely on arbitration as a tool to settle international
commercial disputes. In this regard, various countries have adopted
arbitration rules whereby such countries enacted legislations that regulate
commercial arbitration; for example, the Bahraini legislator enacted Decree
Law No. 9 of 2015 with respect to Arbitration Law. In addition, there have
been a number of arbitration centers (one of which is commercial arbitration
center for “The Gulf Cooperation Council Countries”.

The arbitration provisions contain elements of judicial verdicts, judicial
order and it remains enforceable in accordance with the law, but shall not be
subject to judicial supervision. As the principle of arbitration stipulates the
limitation of the cases of nullity, this was a beneficial reason to challenge
the unconstitutionality of this principle, and the extent to which this
principle is compatible with well-known constitutional principles, such as
the right of litigation and the right of equality. This verdict has been taken
from the Constitutional Court in the Kingdom of Bahrain pursuant to Case
No. (D/1/2016). Accordingly, in this research we will seek to discuss the
concept of the abovementioned arbitration principle, how it is regulated in
the Bahraini legislation (and its comparison) as well as its compatibility
with the constitutional principles and if the Bahraini Constitutional Court
has managed to address this matter in its ruling.

Keywords: Arbitration, Appeal by arbitration , Bahrain Constitutional
Court, Equality, Right to Litigation international commercial dispute.
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