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e a1 LAY Gab Lee 45 il Ll 5 5ane 5 Jpas (8 el nd] A daindl)

Leall (s s Jad (e gLl sl Jad i Ay sina gl a1l el (e Lgaaal )

A il 2ol il A i) pamdy b 5yl Adlay 8l ol Jsdl) LSy iy e
) AN ) ¢ gl (g L) a el b le IS Sy g gball Aadalll Aalal)
CiaSatll il 3l e g il i b agaillaay e Ao snsall g s dall 4oLl
el (e s eldy e A5 iall A glal) LAY asen adl il Lie oo tiag 3001 5!
s e sl Tl Cum (e seSaall/aSaall alal 5 ) 5 pucal) Ay acdally clisail) 4 plSa)
Lise Ja e J LIS a1 et i) Cleled) paadl 4 pe€aill (5 geall Jal e oy
L playg sdall ool Cadig pmty () gaSaal) 5l aSaall o sy Leall apeiall e g
el yal Ay e L Ganm de Hlid) Gl b (e Colaitiea g B 5l e Lo
el La jauaid ) jald e gael s LDy Arbitral proceeding a—Saill
Joaadll Ji Lesl ) Lo ol 3 agile ey procedural orders bl a3l dpasSal)
DA peSaill A gl g -k (345

(1) See Article 22 of ICC rules of Arbitration 2017 :«In order to ensure effective

case management, the arbitral tribunal, after consulting the parties, may adopt such
procedural measures as it considers appropriate, provided that they are not contrary
to any agreement of the parties», 22\5 : «The parties undertake to comply with any
order made by the arbitral tribunal.» , Article 24\2 :«The procedural timetable and
any modifications thereto shall be communicated to the Court and the parties »
And Article 17 of UNCITRAL rules of Arbitration 2013:« As soon as practicable
after its constitution and after inviting the parties to express their views, the arbitral
tribunal shall establish the provisional timetable of the arbitration. The arbitral
tribunal may, at any time, after inviting the parties to express their views, extend or
abridge any period of time prescribed under these Rules or agreed by the parties.»
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3 Articles on responsibility of states for internationally wrongful acts
dalall A pmaall Lgiisig 2 2001 ale 3aaiall oD Al Jgall ¢ 3l i Uglinaa g
S5y 5yl Allay Zlaia VI AT gall §oay Y €2 2002 alad A\56\589 iy ) -l
Ollall 8 V) AT pal) L Vgn ol 5 3 Uas e Jab e A gy bl are il
dalias () saal Adsall o2 bl aa gl Joniall s Jordll 12 (s S a6 ] oY)
e 8 55 Y Jadll s s Jla -2 Lasag dlidigg araen s lad (e Al
(JSS sl adinall of Lgalas Ladld ol 33091 IS ) Joall A galldy wlifdalias e

(1) Hill, Sarah, The necessity defense and the emerging arbitral conflict in it s application
to the U.S Argentina bilateral investment treaty , (L&Bus.Rev.Am 2007 ),Vol.13 , p.
547+ 551 + 557 .

(2 2002 ¢ ¥ Cpalaall 45 Aae) L) 3 s e Jlie b aSadll ¢ pee 3 gl sedia (2)

A G210 59 olalasll

(2017 ¢ il railiiose daala) col 53S0 A 5 yhal (A sall LaLai8Y) e Sl 4 gusi by cs )l 2 (3)

3,4 Al www.e-biblio.univ-mOsts.dz : Sl L I e 4 5 A Lty Aalie - 117 g

 alia 7:00 deludl 2 1/2/2018
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(1) Mayorgo, Ofilio , Military necessity as a defense to the breach of investment treaty
obligation, (Harvard program on humanitarian policy and conflict research ,2013),
p.2

(2) Yannaca Small,Katia, Essential Security Interest Under International Investment

Law International Investment Prespective: Freedom of Investment in Changing
World,( OECD, 2007 ), p. 104
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i 285 (aline Ao glie DY) 12ia a5y ad 5 i BaBleiall dpald) ol , 1Y)
= Aal il A sall cle Slall Uilaua dleay G3leial) Cagin il 8y J5Y1 Js<55 55l
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) dal ) e ) Aa ) sy 8l 8 Led) il glaca ) (el ;e Cuas
iy peaiall Aadail) aia g i) Dlia¥ly o leaiwy) Il aa el Ly Joals
L sall e dalisall el 3l Lal o mpaaall 5o 58 8 Gosnill (Boad Lgtins Jlan 8 6Ll
e il Uilaia 4leay 3beiall dxy )¥) Cagin LBl BN J5S 539 5l Lgd o 28
e saiale) iy sLeily 1ay/] sl 4 Tagaai5 21977 Alal Adgall ;e sl
Clelan ol 48 Gie dalise Ol 585 daliall Lgdl 8 (o baBlaiall dpalaall ol y L) aal o yld)
L sohadl e daslil (o s 3 (e A sane 80U o (o Ll (5 A1 dal e el
Y8l cada 2 5 8l 3 s A A lial gia dy pSue lleny Ll e LgiSay
Caiall Jlaef 5 ol e dlalall s gl g il ylaca¥) a¥ia e Galdl 1aa 5 s
adalie cile Jlie 2 Y Al ABlaall dxglall 13 Jiae V) e Lo e 5 (5 aill dpia 2l
=l Ay )Y o Bl oy 4S5 al) G Balall A aaie s ALaSe Balall 028 i
Cad gl e dal i) aile) 3l Gl el el 3l e CaBians

(1) Article 3 : « In the case of armed conflict not of an international character occurring
in the territory of one of the High Contracting Parties, each Party to the conflict shall
be bound to apply, as a minimum, the following provisions:(1) Persons taking no
active part in the hostilities, including members of armed forces who have laid down
their arms and those placed ‘ hors de combat © by sickness, wounds, detention, or
any other cause, shall in all circumstances be treated humanely, without any adverse
distinction founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria. To this end, the following acts are and shall remain prohibited at
any time and in any place whatsoever with respect to the above-mentioned persons:
(a) violence to life and person, in particular murder
of all kinds, mutilation, cruel treatment and torture;
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(B)@all iy LS Calise e 535 A lanl ol S Al saaa Cadl se die
Blaa (8 Jpat dhai Qe 0 ) 5l piay iy I Gy By 1 Ll panall Lgd je LS
=ie Jeall dagday 4y S e a3V (555 ¢ @S il e iy delaall i 2,4
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(b) taking of hostages:

(c) outrages upon personal dignity, in particular humiliating and degrading treatment;
(d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all the
judicial guarantees which are recognized as indispensable by civilized peoples.
(2) The wounded and sick shall be collected and cared for
An impartial humanitarian body, such as the International Committee
of the Red Cross, may offer its services to the Parties to the conflict.
The Parties to the conflict should further endeavour to bring into force, by means
of special agreements, all or part of the other provisions of the present Convention.
The application of the preceding provisions shall not affect the legal status of the
Parties to the conflict.»

OneY! Gkl jaine (i) ) Aalall s pail) LUS (p dalid) cile) 3l Caieat caaal 5 A8 L) (1)
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el Aial o slall Ay yall Cadls 2papalST) (W) Jal pall a1 A 3815510 gl (el 2l 0 (3)
26 U= (21423

(Y sl e o 8/11/2008 by ) siiie Qi ey Sl e 3Y1 55100 ¢ o 30 2ama ¢ gus 0 2ane (4)
Joeda saal sl delill 2 31/1/2019 i3k b1 www.midad.com
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(2) Hay, Richard & Nicoll, Leigh, la protection des investissements étrangers contre les
risques politiques , ( Stikemen Elliott LLP , 2009) , sans numéro de page.

(3) La protection de la sécurité international dans les accords internationaux
d’investissement , Etude sur les politiques d’investissement international au service
du développement — (la CNUCED : UN , 2009) , p.53 .

(4) With, William Burke & Von Staden, Andreas , Investment protection in extraordinary
times : The interpretation and applicable of non-precluded measures provisions in
bilateral investment treatment , (Virginia journal of international law, 2008 ),Vol.48 ,
Isuee.2 , p.358 .
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Dy el
Lessons from the crisis in Argentina ,( Policy development and review department :
International Monetary fund , 8 October , 2003) available at : www.imf.org visited
on 2\2\2019 at 3:30 a.m

(2) Chubb, Kelley, The «state of necessity» defense : A burden not a blessing to the
international investment arbitration system , (Cardozo journal of conflict resolution
,2013) ,p.532.
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(1) Galvez, Cynthia, Necessity investor rights and state sovereignty for NAFTA investment
arbitration , (Cornell international law journal , 2013), Vol.46 , p.153 .
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(2) Latty, Frank— Droit international des investissements et de I’arbitrage transnational
, (édition Pedone : Paris , 2015) , p. 400 .
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(2) Article 55. Lex specialis : «These articles do not apply where and to the extent that
the conditions for the existence of an internationally wrongful act or the content or
implementation of the international responsibility of a State are governed by special
rules of international law.»

(3) De Alba, Mariano , Drawing the line: Addressing allegations of unclean hands in
investment arbitration , LLM , (Georgetown University : USA , 2015) , without page
number .
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(1) Bernardini, Piero , investment protection under bilateral investment treaties and
investment contracts, (The journal of world investment, 2001) , Vol.2 , N.2 , p.236
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(2) For ex: US V Turkey bilateral investment agreement 1986 article 5 : « This treaty
shall not preclude the application by either party of measures necessary for the
maintenance of public order, the fulfillment of it’s obligation with respect to the
international pace or security or the protection of it’s own essential security interests»
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(1) An example of the clauses in multilateral investment convention see OECD Draft
Convention on the Protection of Foreign Property (1967) available at : www.oecd.org
visited on 2\2\2019 at 3 a.m
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For example The Tribunal considered in the decision on liability in the case of
LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine
Republic, which arising out of certain measures adopted by Argentina, specially the
adoption of the Emergency Law of 2002, which modified the regulatory environment
under which the claimants invested in three natural gas distribution enterprises in
Argentina. Case No. ICSID ARB/02/1(Oct. 3. 2006) held that :« Applying the rules
of international law is to be understood as comprising the general international
law including customary international law », this precedent is available at : https://
investmentpolicyhub.unctad.org visited on 25\11\2018 at 2:30 a.m .

The related paragraph of the case affirmed that : « the state of necessity is indeed a
ground recognized by customary international law for precluding the wrongfulness
of an act not in conformity with an international obligation, and that such defence has
been codified in the ILC Articles» for more information see : The case of Gabeikovo-
Nagymaros Project «GN-Project» Hungary \ Slovakia Judgment, (I. C. J. Reports, 25
September ,1997) , no page number.
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(2) Subramanian , S .R ., Too similar or too different state of necessity as a defense
under customary international law and the bilateral investment treaty and their
relationship , (Manchester journal of economic law, 2012) , Vol.9 , Issue 1 , p.73 .

(3) Schill, Stephan , Sources of international investment law : multilateralization
, arbitral precedent , comparativisim soft law , (Amsterdam law school research,
2017 ), paper N.19 , without page number , available at : SSRN: https://ssrn.com/
abstract=2932159 visited on 3\4\2018 at 5:00 a.m.
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Al mns Sl gl Lo in o SISV Ay 32 il Al 39 (1 € sman 5 B8N 5 5
Bls el de Ll 2 25/12/2018 &k 30k s31 www.legal.un.org

(2) Art21\1 : «The parties shall be free to agree upon the rules of law to be applied by the

arbitral tribunal to the merits of the dispute. In the absence of any such agreement, the
arbitral tribunal shall apply the rules of law which it determines to be appropriate.»

(3) Art35\1 :« the arbitral Tribunal shall apply the rules of law designated by the parties
as applicable to the substance of dispute . Failing such designation by the parties the
arbitral tribunal shall apply the law which it determines to be appropriate » .
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(1) Bjorklund, Andrea & Reinisch, August , International investment law and soft law
,(Edward Elgar publishing limited: UK , 2012) , p.10 and after .

(2) Steven Creen, Michael , Legal realism , lex fori and the choice of law revolution ,
(The Yale law journal , 1995 ) Vol.104 , P. 967 at: www.yalelawjournal.org visited on
7\9\2018 at 2:00 a.m
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(1) Boed, Roman , State of necessity as a justification for internationally wrongful
conduct , (Yale human rights and development law journal, 2000 ) , Vol.3 , Issue 1,
Artl,p.7.
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(4) Schill, Stephan ,Sources of international investment law , without page number .

(5) Draft articles on Responsibility of States for Internationally Wrongful Acts with the
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official commentaries, (International Law Commission , 2001 ) ,p. 32+ 36 and after .

(1) Idem, P. 32 : « The present article .....They apply to whole field of international
obligation of states whether the obligation is owed to one or several states, to an
individual or group, or to the international community as a whole .»

(2) Idem, — P.36 « the terminology of breach of an international obligation of the state is
long used to cover both treaty and non-treaty obligations » .

2 s0a)) 18 Wl digilal) polalt d8,Lad) dole Az (2021 oy 150



(166-117 ) s o gusn / ks st oV

oAl il g (gl ol Al ol A ol Ay 2 ol g el Sleall ST e s sl
Baa 55 gal e Sl ol A 38 el A Sall 5 gl (e Slga 4l it cuilSh o) g
Al a3l Al (5 A L6y U135 305 laa sy (e sl
Lpe sSall dlal il claliaial) ey ol 3 GLLSY ol (ala S il jat o
i 28 LS gl a8 5 ol Ay e At sal) L ¢ 16 4t 3 Lal L
Al A 6 bl odgy

S 1Y) (g Al A 50 ol e A sall Co pai caal a5 ) B g ) Ld pad

feladaill Ca MR g 4liadla 252~ A5 W) m g2 )

e Jsadl Al 5 ey Aalaiall saaiall a) ae ) 8 (e daslod) Balall Calaf a8l 5l 8
Shailaliagaa Ll Hobad o i Aiatae 4 gall A g5aa (o & ysie ) 3 Jlgod) 12a
G A5l e e ael il sda aial s oy e ae by Ll g claladl) alla
13) Ll a5 ¢ A ial) Aol (3l g (3435 Y 28 L Asllaal) () ) Ll s pana (o o pmgl)
il 5 J 30 Al g 3ase 2a3 o i il g5 anall (b da g il e Laaad o a8 A5l o
allali dgaa jalad sf claleill Calla e o 5 sl e 41 galld o) 580 4 55
PP e O 9 adlalaidl

A Y Aa Sl by pwae b 51984 2lal Framatome v leran A4l
COOLAN Al S 5 Gl 5 A HAN A Bl A gl ) A adaiall (b a el 2 dall DUy
fase (ol 8l a Sl A S o W) caial ) Y Aabiall oda () Alal aae Cari
LS ) LAl (e Ll g mne Al p¥) e sSall a0 058 gy Al (aea
Leile) ya pre (s HLaiin) ade ol y Galaaialy A0S gl aia (o e 28 5 Ll jeal
DAl ) - Aaiall ac) il

) g e 8 3alall L 5 Lgilgun 53 e ol bl Jlae Y e A sall A g ne 2
A g Cilagded e ey Gala Sl de gana ol Gt (ol (i saaiall aal Al
5 0 ) ey e | jala Sad iy Ll caa ol L dm 5 4l La

Loz Lag 89 (a cagiall ddlada 3 calaall andl (1)

151 2 535 18 sl dgild)) polell d8)Lad) dnoly dme (2021 yawss



(166-117 ) Jsad) bz} oSl § 85 7)) Dlons 3
fias S €yl Jladl (e A 5all Al g 5ana ) g LiiSay Jgd Llladl (e

e 9 nalall Lt g - g gl Wl ¢ pall Alla 6 5ol Jlwel e 40500 A g5 e ]

LG}AMJ‘UAL&&JH“JJMU—GTJJ\MMMBM\Hy\J—G‘Jg

(=8 Ae sSall Adal ) laliaial) (amy a8l 8 () o jlay | 518 1Y) Gl

b L o g 5 3 gl Ll oo Jlm (o 5l e ) il ol e

sasiall 2l ael 8 (e 10 32kl Lad g ) il 5 0 paiall Jlael (e 3ol A g5se 2
0 5 A pa (ol oyt Vol (g3l aiay A gall ye T jalin Slad ey
sagaall A0l e 1 yolia Slad ey LS A0 all Gl 4 paall G Sall b i
G s o BB A0 Al 8 maiidn yad yoe 5l A0 a3 A8 a (gl i yad

Lol )Y aads ol i o S1AS pall a8 J 850 s ge S A g )
Al VLAl e Ui caa sar Lgie 3 50la e Jleed e A5l A g5 e 3
D lgie s 0lialglS L Ledl Jielidla ot sddlay Ll o uticl B

el Adpaal) A gall £ g pdiall & Jadll gy 2 AGN callaal)

sl ol Lgilal 30l (e (sl Slaiiasd ddiadl) 403 sall JOLA) (o) G (e
OV cgadlas e ol (alad ol W) 1agd 5 gilall (ulnd) ST o) g5 LD sl
LD i 08 A (il B e 5 il ane Alla iy ey L LELY)

s0adl) A g pia pis AT ¥ Y
dalaial) sasial) aeY) 2o g (o Juaiill g & il Led 55 B ) @0 5 juall Allad AL
ASY) VAN 8 Jadll 138 doe 5 e pde g g g ) e Leled (e A gall 4 5 5sa

QMM&P‘UJAQQJ\‘_A‘:d}my\%ujﬂ\u\}ag&ﬁ;&bd\ \
o= Jomill 13 )y Lo 80 gal) A1 5l o1 3) ol 13 e 5 5 0 pre sl
Al gall Al dgas

,K.cj),:':ml\)ééL@Jbé‘lL'pMjﬂl@jmw\BM\ﬁmMm\ﬁw 11 8kl sl (1)

(2) Hoelck , Marie Christine , State of necessity as an exemption from state responsibility
for investment, (University of Heidelberg and Max Plank institute & University of
Chile, 2009 ), Vol. 13 . p.427 .
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(DLails Lo 5 yiall aad LI Ca yal) oy o113 ONAY) Jne o) 3INL 5 5 A1 24855 ) 5

it Adaal) 4 gal) Ad gigena o Jadll Lo g piia pte AT AT Lol

o s A Jadll (e due g ydiall ade Abia cadl 1) Lagd Lia 2 5 5 haall Jl gl
@l i yiare iy 1aa Jgd s )5 paall Ala il paiial YUl el ddpaall 4 5al)
Q&}M\HL@MJM\D&U}J‘E&UJM

Ol sie candg 5 iall e Leled (e Jsall Al g ase i Basial) ae¥) ae) 8 (50 26 5alall e T 5580 aal (1)

Lo gl pae A Gl plaialVly e cual ) e g pdall aae A Gl mlatia ) Gl e

5 Laild e 5 el paal AU G pJal) a3 13 ) ol SAIVL 280 1 ey J30 Y Jeal) 138 Con g
_«LASG Qg2 YL
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e Adiall a5l Al o el 5 edpad) A g e il Lile
O aal IO ey 13 (8 Ly 5 s LaS A al) J2d (e e 5 il
o2gy il dduaall A gall A3 55 (38a% J 8l Sl Y UL 5 Lgid 55se
oS Lhaal) 4yl @l 0 1 jlail j 3l laadly 5 (@Yl e )
e L) 85 oty pgal g Jndll Ao g 5 i pre 80 3050l 3l 55 ana (38
Al ssmaall oa oy Las Leil g sy J 58l e W 25 ey A sal) il
e 02gS Ayl (3l alull (L8 Uil oy g sailly (a4 g8 LS (e
oo A Sl Lgslal 3l (e LY (e Jpad) an i L S L Say B ) 5 dad)
el aa e alallg alall ol als

Ol sl il 5 e 3) Bl slatVl sl | b el
Joa Wl Jondlls A gall Al g 5in (i) ) e Jondll (e Ao 5y S dbia &
o A alil) A alal) 5 e ) e S V) 55 il A Na Lag g iy
Baie Adaall Ad sall (o paill A 5 (B8ada ) judall 5 (Baatie BlAYU 4ie 5 3-de
U ade 5 sl A gall A 5 5se Sl Ll aay A8 AN IS )Y 02
Y PP RS FUF I PUDRETIN.S SPRUEN B W TR Y P U (A R WO |
Lere 11 Y Jndll e Ao g 52D dbia (5 () (e Al 5 5ssall il 50
AL e 0l 03 g AT 8 ¢ Lt yuabi (IS5 A a5 ) A pall Ay s
sadll sy 5211 ,4YI Responsable Mais Pas Coupable dside e LS
ae ) Lgaili g 3 sa 3 O e 2 g L) aa W 4ias 8 41998 ale i

(1) Omar Medon, Ali , The baise of international responsibility and it’s principles
towards illegal action in international law , (International journal of west Asian
studies, 2013), Vol.5, N.1, without page number .

259 U= o(p 1962 g xSy i jlaall sliia) calall dsall o gldll ¢ e s i of Gala (2)
(3) Thedetails of this precedent available at : http://www.liberation.fr/societe/1998/07/21/

proces-du-sang-contaminé visited on 20\1\2018 at 12:00 a.m
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(s yall e 220 BLE 5 dmy AN (a5 b Jan L) 1D my (g L s ,dl)
(I)Nicaragua asl ‘_g Al JaalldSaa o lwad il Lfln';“ ot ‘_Ac}
Y sl A g 5we & 8l s (v. The United States of America (1986
oy o0 el S AT g0 2 m (g Sl Ledal i i A 5aY 32 sl
Akl @elai¥) 13 Slaail 530 B sl ¢ saatidl a3l sl e
Gl s A5l Al 5 5ase apnli] (Al Jnd 5l paall Ay ylai) A e g sl
L tloall dleaad) ) G llaall Glanall 3 1S3 (S5 Lgil Ll 4 plaill oda e
O A el A sal) vila (e Ladl) (3885 (e Jaill (o yamy il wsall

1885 ) 5l AMa Gy Ll 13) Ly s cptialoadl) (0 plaill e gl 2033 Y 3 i
gl JalS (e Uball (6 25 (e tp g el e Jadll e de gyl ddiall ¢ Laly
O = ¥ 13gd (JY) (Sl 5 i) slai¥) au S (21 5 WY1) Sl wD ddnadll
Dol a3 Qa1 oY) ) o iy paieaally 1) s Baly 1 A sl
ozl 5 g8l oLas¥) jlail jtie) LaS ) Jardll e 5 pdie are ) aiiy ¥ Adal o2y
ol sl o s Jad U9 O Laliaie dale saeld () Ll s iy Ll 5 (50D
Y tel e an e Aol 5 A daall ey 53 g il ae B a5 o sl 4 e
saaial ol o) e 27 salall (e b Rl Ll ) JMA (e dnlisin) Li€ay (2
Lr.h‘l" (S RGOS p

8old gl e el Alliiay 0 Y e g Bl are i3 oy lay 2 Ladiall
Jla 8 ia Aintie A g anall A0 Al HLEY) L a0 ey dndl) 1aa Lgd Cans
—nhall ¢l el gl Taliiad @la g Lhaall (ulad e 4 gy al) s2a plny mlull aae
Os&l jaliae (e Loalil THaiae Lgild oy i i A_c\jsl\ sda Calial) gdllae 4o
Domally dadll 1 (o Al Aoyl )5 ) oally W) Lin ainy W 3 cpal a5 lall sl
oL sall ¢ 5 Jndl) 2 Aian 5m e Crad) Y dals Lai g

(1) For more information about this case visit : https://casebook.icrc.org/case-study/icj-
nicaragua-v-united-states visited on 20\1\2018 at 12:00 a.m

4...44_\3\ J\J) ‘H‘;M\%ﬂc LgJALAJeSIAAM els;i@e\aj\ L.AJJ‘ uyu” G‘):I)’J‘ Qe 2 ‘Uh)""‘ (2)
385 U o(p 1973¢ 5Ll i yal
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) ol A iaiall 3 lcdldl ladly Al (g oy 5o 13S0 il o585 el
§ paiinsall (jay gat aaad Lo a5 8 Laa Laa DS o cailall
LSl 5 gl 15 385 g 5 J sy i) QIS Jlsall e ANl o3 a3
e eyl sae Lgiilas a8 4y i W) alel 3l 8 oy b xllas e 5alll
Pierre dmud) 3 pdiall aSaall 4] cand Le 255 3) a5 ¢ (] 5 gill prpmiall

Lada la g 100 U e giall cddanda 3 calasd) audd) (1)
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Sapphaire International Petroleum LTD v. National Iranian 43l -4 cavin
i sl Alliie aSa il dalall 3acldl) AnSa 8 3ok Cum (D2 1963 alad Oil Co
¢ ol B a¥ellgle 5w G AN 8 g yamall aim gl car g3 Al
(=3 2y 2l 3ie ol ) ol Pacta Sunt Servanda Aid) s o e a5
el el 2@ el e g el 5 ol oaeall e A gilal Al Calide
ixiill Damnum Emergens d-aial) 3 jlwall 48zl Jady (e =)l ana off Pierre
g s (e kil La gl 2ol 8l 5 5<5 Gf : 5V (-3 Lucum Cessans A5l
=l oy g il Andiall 5 Sl e sl s yamal) Ba o S 28 g 3l
13Sa lade apaad Alliwe o o) (a8 0 Lgtl 8 Ll 8 0ad gyl oty of
iy o) 30l 18l o Saall Adal s el i ol 5 Allise o8 4558 Jla 8 iy ad
i Exaeqo etbonot_h\_..aj}]\jU\Jd\ J_c\jﬁbau'aJu\gyLagjaJA‘r‘sU\AdSJ

e alal Llla 5 g taiall A paSaill (5 peall 5 L8] e 0¥ Al all Alein g
A el A ) seanl) 5w 2 2017 Alad ZF/21845 a5 ICC Al sall Ay jlail) o sl
A Sl A g (saa Ailaiadl) g @ dadcall LaiaY) LAY IS 38 o] g A sl
(= ALY Leay iy adal ) Sl ) (e 850V o2a (gl (e Ay sl
Al Lo Lilatod o€ anmd it 3 ¢ ) graal) A 31 o 8 (g sl (sl Lol
Sl A8 5 51 8 LS Adpaal) A gall (18 (e By 5yl Aoy afall Ay Hlail A paaY)
A Al Aaglall s Lo 2aaall e 84 =y day o3 Jlpadl g o sl (o jlaii )
Al A ia ) el L) A e Al isey (3laty L Lt A il 4350l o) 3l
e it ol 5l ol dlie Jh )3 58 o808 5l € Lapal )i e

IS8 038 Aliin pniny 3538 s ol (3L 3 m g e Ala B AJSEY) o2 o
o olsiely il et WU A dpaall A1 gal) A alias (e 4l s b Aa (3odat Lal )
() a5 ¢80 g lan) 4 lia G V) Jlaall 1agy o) )Y il 085 ¢ dlie Jaw o )

(1) The details of this precedent are available on https://www.biicl.org visited on 8\2\2019
at 22p.m

il saea e 6813 (V) s S gl L oy al 5 asSaill ALl 3 ) shaie s ) s cll Sl ddlulloda (2)
o L ababian 3l ) DS (e alae ddiay Caalll 0 (e Lgle ¢ 3UaY) 25 38 5 ¢ any ¢ Y
A sl Ay pall By ) seanll B slalaall A

(3) Inthe case of ELSI (1989) the chamber of the ICJ said : «to the provision of

‘constant protection and security’ cannot be construed as the giving of a warranty that
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b Ll )l (e dial) ol Lt w¥) dleny (31 Lad A1 5al) ol 5l jlsie) e
Grinds o310 Y Jlaall 30 (3 Aaal) 4 ,5ill L s Due Diligence At Jinw ol 33
ol L s e (e Ll e A gall b AT (iaay ¢ Al Ayl Lad y 3le
Sy ¢l el s Lkl ash Lt Alead Leau oo La JS ol Ll il 13 il
2 et adsall (o Gty N AUl A il daae Jlgme o g s 4SS R Al oagn
(D 38 oL@l Calef olig A Jlmall pa Liad sl L5 € 408 13 (585 o
Reasonable Degree Of Vigilance «4 sazall 4 Ually jloza 585 Jaall laa 8
Lgmnads At gall o Ja 94 gall J8 (40 33 AN ile ) pal¥) A giaa 2y e ) pad) B
i o) 3l 5 el A gall Ay jasl) Adal ) () Ll o S0 Cayda ol i) pivsall o
Y Larssaa o dpmd IS 8 A aliad) el danall Talii ) Jlaad) s 8 Lliaia 150 4
Jlaall 13 8 sl A aladl A gl (oalall 5 o yall pa (a5l
PONES
At sl o)) aSaill iy s laall i il g sl 5aeld e LS
sl 5L see oall sl o2 S e Jda 8o sdl Ledl) ()5S Lo sl daga e S
e Laia ¥ 5 Aabaiy) s aa¥) 48 e daline a3l (e L gl (o) saall 3 2l
e ol IS il el ie (e oS8 cLgia AE ia g Al g Aol 5 3y Sl
(=l o s e YL Al it (Gdaliall ) DU A S WY Ay e Coia o
Al 5 ALY Alaadl s e J6Y) Jsiddl La el lain WU A duadl) 41 5l
¢ Ly o2 gl A talall

U gy Aia g ) aakai i (1 58 (5 5l aloal Lgaats Jsatl 28 2w L

gl ol asadl alal s )5yl Ay aball Jlas) oy (S35 (5 58 alae 252 50 V)

G 8 Al A sl ae s o Sy A A Al ¢ s 8al) (g 581 aalS A el
il 138 olad Joadll (e g laia¥) sl Jndlly o) s Lgilal 30V (5 54

property shall never in any circumstances be occupied or disturbed» , also In case of
Noble Ventures v Romania (2005) the ICSID court said that : «full protection and
security is not a strict standard, but one requiring due diligence to be exercised by the
Statey . for more see Schreuer, Christoph , Full protection and security ,( journal of
international dispute settlement , 2010) , p. 15.

(1) Idem, P. 15, Transferred from : Dolzer, Rudolf & Schreuer, Christoph ,Principles of
International Investment Law , (Oxford University Press :UK, 2008 ), p.149+ 150
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Transliteration Arabic References:  :Axal) 4alll aa) a9 jilaal 43 guall dan 3 |

Alkutub:

1.
2.

10.

11.

12.

13.

14.

15.

16.

almu’jam alwaseet, maktabat alshurouq aldawliyah, t.2, Misr, 1425 h / 2004 m.
‘Abu Alwafaa, Dr. ‘Ahmad, nadhariyat aldufou’ fi ganoun almurafa’at, munsha’at
alma’arif, Al’iskandariyah, 1980m.

Abu Alwafaa, Dr. Ahmad, almurafa’aat almadaniyah altijaariyah, munsha’at
alma’aarif, Al’iskandariyah, 1980 m.

Al’as’ad, Dr. Bashshaar, ‘uqoud alistithmaar fi al’ilagaat aldawliyah alkhassah,
manshouraat alhalaby alhuqouqiyah, Bairout, 2006 m.

Alssayid Alhaddaad, Dr. Hafeedhah, al’uqoud almubramah bain aldduwal wa
al’ashkhaas al’ajnabiyah, manshourat alhalaby alhuqouqiyah, Bairout, 2002 m.
*Bin ‘Ahmad Alsha’laan, Fahd, ‘idarat al’azmah (al’usus - almarahil — al’aaliyaat),

manshouraat ‘akadeemiyat nayif al’arabiyah lil’uloum al’amniyah, Alriyad, 1423 h.

bin ‘Abd Algadir Qoutah, Dr. ‘Adil, ‘athar al’urf wa tatbeeqaatuh almu’aasirah fi
figh almu’aamalaat almaliyah, alma’had al’islamy lilbuhouth wa alttadreeb, Jidaah,
2007 m.

Harb Mubhaisin, Dr. Ibrahim, alnadhariyah al’aammah lildufou’ almadaniyah (dirasah
mugqaaranah), dar alfalah lilnashr wa altawzee’, Al’urdun, 2008 m.

Sarhaan, Dr. ‘Abd Al’aziz, alganoun aldawly al’am fi ‘ahkaam almahakim wa ma
jaraa ‘alaih al’amal fi Misr, dar alnahdah al’arabiyah, Alqahirah, 1973 m.

Saif, Ramzy, alwajeez fi qanoun almuraafa’aat almadaniyah wa altujariyah, alnahdah
al’arabiyah, Algahirah, 1957 m.

Sadiq ‘Abu haif, Dr. ‘Aly, alganoun alddawly al’aam, munsha’at alma’aarif,
Al’iskandariyah, 1962 m.

Salah Mutar, Leen, mu’jam almustalahaat alqanouniyah, manshouraa alhalaby
alhuqouqiyah, Bairout -2011m.
‘Abd Alhakam, Foudah, almawsou’at alshaamilah fi aldufou’ wa alduf’aat, almaktab
alfanny lilmawsou’aat alqanouniyah, j1, Al’iskandariyah, 2007 m.

Ghannam, Dr. Shireef, ‘athar taghayur aldhurouf fi ‘uqoud altijarah aldawliyah (‘athar
alquwwabh alqahirah wa al Hardship ‘ala tanfeeth al’uqoud aldawliyah), ‘akadeemiyat
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The State of Necessity Defense in International
Investment Arbitration

Alaa Ahmad Chahin
Moussa Kalil Mitry
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Damascus - Syria
Abstract:

In light of the economic extroverted and international commerce
liberation movement which was accompanied with flexibility in material
and human funds transmission, a particular relationship emerged in the
field of law in the form of international investment relation which is divided
into direct investment (FDI) or indirect investment (Portfolio). This kind of
relation has generated a new legal problematic that the national judicature
and legislator failed to solve, which, in turn, motivated the arbitration
to find a reasonable solution to it. As a result, international investment
arbitration came into legal existence and served as a cornerstone for the rise
of international investment law. Perhaps one of the theories that established
this type of arbitration is the theory of necessity as one of the most important
legal defenses before the arbitral tribunals. This is often resorted to by the
state restricting investment to justify the act or refrain from the act that
constitutes a breach of its obligations towards the foreign investor regardless
of the nature of these obligations. Actually, the importance of this study is
further validated by the critical stage experienced by the Arab countries in
general and the Syrian Arab country in particular, which directly affected
foreign investments throughout the Syrian territory, especially as the
country is approaching the stage of reconstruction and attraction of foreign
investments. We will address, for instance, the possibility of the Syrian
state benefiting from the theory of necessity to justify its position towards
foreign investors, whose investments were negatively affected by the crisis,
from the theoretical and practical perepectives, using a systematic, legal,
and scientific method.

Keywords: Necessity Theory, Investment, Legal Responsibility.
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