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Transliteration Arabic References:  :Axal) 4alll aal a5 sdladl 4 guall daa 3 |

Almaraaj’e Al’arabiyah:

Alma’ajim wa Algawaamees:

1. Ibrahim Mustafa wa Aakharoun, almu’jam alwaseet, j. 2, (Alqaahirah: matba’t Misr,
1961).

2.  Ahmad bin Faris, mu’jam almaqaayees fi allughah, bab alghain, (Bairout: dar alfikr
liltibaa’ah walnashr waltawzie’, doun tab’ah, 1994m).

Butrus Albustany, muheet almuheet, (Bairout: maktabat Lubnan, 1987m).

4. Majd Aldeen Abu Taahir Muhammad bin Ya’qoub Alfairouzabady algamous
almuheet, tahqeeq: maktab tahqeeq alturaath fi mu’assasat alrisaalah, ishraaf:
Muhammad Na’eim Al’irgsousy, (Bairout-Lubnan: mu’assasat alrisaalah liltibaa’ah
walnashr waltawzie’, t 8, 1426h - 2005m).

5. Muhammad bin Makram bin Mandhour, lisan al’arab, (Bairout: dar sadir, t 1, aljuzy
15, bidoun sanat nashr)

Alkutub:

6. Ahmad Sharaf Aldeen, nadhariyat al’iltizaam, aljuz> al>awal, masaadir al’iltizaam,
alkitaab al>awal, almasaadir al>iraadiyah al’aqd, al>iraadah almunfaridah, (Alqaahirah:
bidoun naashir, 2003m).

7. Ahmad Faraj Hussain, almilkiyah wa nadhariyat al’aqd fi alsharee’ah al’islamiyah,
(Al’iskandariyah-Misr: dar aljaami’ah aljadeedah, tab’ah 2005m).

8. Ahmad Mahmoud Sa’d, mathoum alsultah altaqdeeriyah lilqaady almadany,
maahiyatuh wa dawabituh wa tatbeeqaatuh, (1988m).

9. Anwar Al’amrousy, ‘uyoub alridaa fi alganoun almadany, alghalat, altadlees, al>ikraah,
al’istighlaal, (Al’iskandariyah-Misr: munshayatalma’aarif, 2003 m).

10. Anwar Sultan, masaadir al’iltizaam fi alqanoun almadany ADurduny, diraasah
mugqaaranah bi alfigh al’islamy, (dar althaqaafah lilnashr waltawzie’, 2016m).

11. Jalal Al’adawy, usoul al’iltizamaat, masaadir al’iltizaam, (Al’iskandariyah: munshaat
alma’aarif, 1997m).

12. Jameel Alsharqaawy, alnadhariyah al’aamah lil’iltizaam, alkitaab al’awal, masaadir
al’iltizaam, (Alqaahirah: dar alnahdah al’arabiyah, 1995m).

13. Hassan Aly Aldhunoun, alwajeez fi alnadhariyah al’aamah lil’iltizaam, masaadir

al’iltizaam, (‘Ammaan: dar Waa’il, t 1, 2002m).
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15.

16.
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18.

19.
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21.

22.

23.

24.
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26.

27.

28.
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Hamdy ‘Abd Alrahman, alwaseet fi alnadhariyah al’aamabh lil’iltizaamaat, al’aqd wa
abiraadah almunfaridah, t 1, (Alqaahirah: dar alnahdah al’arabiyah, 1990mu).

Hamdy Muhammad Isma’iel Saltah, alquyoud alwaaridah ‘alaa mabda’ sultaan
abiraadah fi al’uqoud almadaniyah, diraasah muqaaranah bi alfigh al’islamy,
(Al’iskandariyah: dar alfikr aljaami’iy, 2007m).

Ramadan Abu Alsu’oud, alnadhariyah al’aamah lil’iltizaam, masaadir al’iltizaam,
(dar almatbou’aat aljaami’iyah, 2012m).

Ramadan Abu Alsu’oud, wa Hammam Muhammad Mahmoud, mabaadi’ alqanoun,
(Al’iskandariyah: dar almatbou’aat aljaami’iyah, 1998m).

Sahar Albikbaashy, dawr alqaady fi takmeel al’aqd, diraasah ta’seeliyah tahleeliyah
lixahkam alfigh walqadaa> Almisry wa almuqaarin, (Al’iskandariyah, Misr: munsha»at
alma’aarif, 2008m).

Sulayiman Murqus, alwaafy fi sharh alqanoun almadany, almujallad al’awal,
nadhariyat al’aqd wa al’iraadah almunfaridah, (Algaahirah: matba’t alsalaam, t 4,
1987m).

Sameer Tanaghu, al’iltizaam alqadaa’iy, alhukm alqadaa’iy masdar jadeed lil’iltizaam,
diraasah fanniyah lita’deel alqaady lil’aqd, (maktabat alwafaay alganouniyah, 2014m).

‘Abd alkhaliq Hassan Ahmad, alwajeez fi sharh qanoun almu’aamalaat almadaniyah
lidawlat Al’imaraat al’arabiyah Almuttahidah, j 1, masaadir al’iltizaam, (t/ 3, 1999m).

‘Abd Alrazaaq Ahmad Alsanhoury, alwaseet fi sharh alqanoun almadayi aljadeed,
nadhariyat al’iltizaam biwajh ‘aam, (Bairout-Lubnan: manshouraat Alhalaby
alhuqouqiyah, j 1, t 3 aljadeedah, 2000m).

‘Abd Alrazaaq Alsanhoury, alwaseet fi sharh alganoun almadany, nadhariat al’iltizaam
biwajh ‘aam, tangeeh: Ahmad Almaraaghy, (Al’iskandariyah: munsharat alma’aarif,
2004m).

‘Abd Alfattaah ‘Abd Albaaqy, mawsou’at alqganoun almadany Almisry, nashariyat
al’aqd wa al’iraadah almunfaridah, diraasah mu’ammaqah wa muqaaranah bi alfigh
al’islamy (1984m).

‘Abd Alqaadir Alfaar, masaadir al’iltizaam, (‘Ammaan: dar althaqaafah, 2001m).

‘Abd Alkareem Zeidaan, almadkhal lidiraasat alsharee’ah al’islamiyah, (Bairout:
mu’assasat alrisaalah, t 14, 1414h-1996m).

‘Abd Almun’im Faraj Alsadah, masaadir al’iltizaam, diraasah muqaaranah fi alganoun
Allubnany wa alqanoun Almisry, (Alqaahirah: dar alnahdah al’arabiyah, bidoun
tareekh nashr).

‘Abd Alnaasir Al’attaar, masaadir al’iltizaam alyiraadiyah fi qanoun almu’aamalaat
almadaniyah Al’imaraat, (Alshaarigah: maktabat aljaami’ah, 2008m).
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29.

30.

31.

32.

33.

34.

35.

36.
37.

38.

39.
40.
41.

42.

43.

‘Abd Alwadoud Yahyaa, almoujaz fi alnadhariyah al’aamabh lil’iltizamaat, almasaadir,
abahkaam, alithbaat, alqism al’awal, masaadir al’iltizaam, (Alqaahirah: dar alnahdah
al’arabiyah, 1994m).

‘Adnan Alsarhaan, ahkam albay’, (‘Ammaan: al’aafaaq almushriqah naashiroun, t 3,
2013m).

‘Adnan Alsarhaan, wa Yousuf ‘Ubaidaat, almasaadir al>iraadiyah lil’iltizaam fi ganoun
almu’aamalaat almadaniyah Al’imaraaty, (Alshaariqah: al’aafaaq almushrigah
naashiroun, t 1, 2010m).

Aly Filaaly, al’iltizamaat, alnadhariyah al’aamah lil’aqd, (Aljazaa’ir: Mufam lilnashr,
2010m).

Aly Muhyi Aldeen Aly Algarah Daghy, mabda’ alridaa’iyah fi al’uqoud, diraasah
mugqaaranah fi alfigh al’islamy wa alqanoun almadany, Alroumany wa alfaransy wa
Abinjleezy wa Almisry wa Al’iraaqy, (Bairout-Lubnan: dar albashaa’ir al’islamiyah,
j2,t2,2002m).

‘Umar Muhammad ‘Abd Albaaqy, Alhimaayah al’aqdiyah lilmustahlik,
(Al’iskandariyah-Misr:  munshaat  alma’aarif, = 2004m).

Fu’aad Mahmoud Mu’awwad, dawr alqaady fi ta’deel al’aqd, diraasah tahleeliyah wa
ta’seeliyah fi alfigh al’islamy walqanoun alwadi’, (ADiskandariyah: dar aljaami’ah
aljadeedah, 2008m).

Qamar Musaa, almawsou’ah aljaami’ah fi alta’liq ‘alaa alqganoun almadan Almisry,
aljuz> althaany, (Al’iskandariyah: dar alfikr aljami’iy, 2003m).

Muhammad Abu Zahrah, almilkiyah wa nadhariyat al’aqd, fi alsharee’ah al’islamiyah,
(Alqaahirah: tab’at dar alfikr al’araby, 1996m).

Muhammad Boudaaly, alshurout alta’assufiyah fi al’uqoud fi alqganoun Aljazaa’iry,
diraasah muqaaranah ma’ qawaaneen Faransaa wa Almaanyaa wa Misr, (Aljazaa’ir:
dar Houmabh liltibaa’ah wa Inashr wa altawzie’, 2007m).

Muhammad Hussaam Mahmoud Lutfy, alnadhariyah al’aamah lil’iltizaam,
(Algaahirah:  2013m).

Muhammad Hussain Mansour, alnadhariyah al’aamah lil’iltizaam, masaadir
al’iltizaam, (‘Ammaan-Aburdun: dar althaqaafah lilnashr waltawzie’, 2000m).
Muhammad Labeeb Shanab, durous fi nadhariyat al’iltizaam, masaadir al’iltizaam,
(Alqaahirah: dar alnahdah al’arabiyah, 2003m).

Muhammad Waheed Suwaar, al’ittijahaat al’aamah fi alganoun almadan, diraasah
mugqaaranah bi alfigh al’islamy wa almudawwanaat al’arabiyah, (‘Ammaan: dar
althaqaafah lilnashr waltawzie’, t 2, 2001m).

Mahmoud Aly Alrushdaan, Alghabn fi alganoun almadany, diraasah mugqaaranah,
(‘Ammaan: dar althaqaafah lilnashr waltawzie’, 2010m).
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Mustafa Aljamal, masaadir al’iltizaam, (Al’iskandariyah: dar almatbou’aat
aljaami’iyah,  1999m).
Mustafa Alzarqaa, sharh alganoun almadany Alsoury, nadhariyat al’iltizaam al’aamah,

j 1, almasaadir, al’aqd al’iraadah almunfaridah, (Dimashq: matba’t alhayaah, t 4,
1994m).

Muflih Alqudaah, usoul almuhaakamaat almadaniyah wa altandheem alqadaa’iy fi
Aburdun, (‘Ammaan: dar althaqaafah, t 1, 2004m).

Murees Nakhlah, alkaamil fi sharh alqanoun almadany, diraasah mugqaaranah,
(Bairout: manshouraat Alhalaby alhuqouqiyah, j 3, 2001m).

Nabeel Ibrahim Sa’d, alnadhariyah al’aamah lil’iltizaam, masaadir al’iltizaam,
(Al’iskandariyah-Misr: munshaat alma’aarif, 2001m).

Nabeel Isma’iel ‘Umar, sultat alqaady altagdeeriyah fi almawaadi’ almadaniyah wa
altijaariyah, (dar aljaami’ah aljadeedah lilnashr, 2008m).

Nabeel ‘Awad, alnadhariyah al’aamah lil’iltizaam, masaadir al’iltizaam, aljuzy
abawal, (Misr: dar aljaami’ah aljadeedah lilnashr waltawzie’, 2004m).

Haayil Hazaam Mahyoub Al’aamiry, alnadhariyah al’aamah lil’istighlaal, alghabn
alnaatij ‘an al’istighlaal, diraasah muqaaranah bain alqanoun alwadi’ wa alfigh
al’islamy, (almaktab aljaami’iy alhadeeth, 2009m).

Humaam Zahraan, al>usoul al’aamabh lil’iltizaam, nadhariat al’aqd, (Al’iskandariyah:
dar aljaami’ah aljadeedah, 2004m).

Yaseen Muhammad Aljaboury, alwajeez fi sharh alqanoun almadany Alurduny,
aljuz> al’awal, masaadir alhuqouq alshakhsiyah, masaadir al’iltizamaat, (Al>urdun:
dar althaqaafah lilnashr waltawzie, t 1, 1429h - 2008m).

Alrasaa’il Alilmiyah:

54.

55.

56.

57.

58.

Bin Sheety ‘Abd Alhameed, sultat alqaady fi ta’deel al’aqd, risaalat duktouraah,
(ma’had alhuqouq wa al’uloum abidariyah, jaami’at Aljazaa’ir, 1996m).
Boufaljht ‘Abd Alrahman, dawr al’iraadah fi almajaal alta’aaqudy ‘alaa daw» alganoun
almadany Aljazaa’ir, risaalat majisteir, (Tilmisaan: kulliyat alhuqouq jaami’at Abu
Bakr Bilgaaydi, 2008m).

Haazim Salim Muhammad Alshawaabkah, nitaaq sultat alqaady fi ta’deel al’aqd,
diraasah mugqaaranah, risaalat duktouraah, (Misr: jaami’at ‘Ain Shams, 2009m).

Khalil Ahmad, dawr alqaady fi ta’deel al’aqd fi alganoun almadany, risaalat majisteir,
(Sa’iedah-Aljazaa’ir: jaami’at Mawlaay Altaahir, 2015 - 2016m).

Aashour Futeimah, tafseer al’aqd ‘alaa daw»> alqanoun almadany Aljazaa’ir, risaalat
majisteir, far’ al’'uqoud wa almas’ouliyah kulliyat alhuqouq, (Bin ‘Aknoun, jaami’at
Aljazaa’ir, 2004m).
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59. ‘Abd Abd Alnaasir Muhammad ‘Abd ‘Abdeen, alghabn wa atharuh ‘alaa al’aqd fi
majallat al>ahkaam al’adliyah, risaalat majisteir, (Ghazzah: kulliyat alhuqouq jaami’at
Abazhar, 1434h-2013m).

60. Aly Ghaanim Ahmad Alsheibaany, nahw tandheem qanouny li’aib al’istighlaal ka’aib
min ‘uyoub al’iraadah fi alqanoun almadany Aburduny wa alganoun almadany
Alyamany, risaalat duktouraah, (‘Ammaan-Aburdun: jaami’at al’uloum abyislamiyah
al’aalamiyah, 2018m).

61. Muhammad Boukmaash, sultat alqaady fi ta’deel al’aqd fi alqanoun almadany
Aljazaa’iry walfigh al’islamy, risaalat duktouraah, (Aljazaa’ir: jaami’at alhaaj likhadr,
baatnah, kulliyat al’'uloum abinsaaniyah wa al’ijtimaa’iyah wa al’uloum al’islamiyah,
2012m).

62. Muhammad Aly Alkhateeb, sultat alqaady fi ta’deel al’aqd fi alqganoun Alyamany wa
Almisr walfigh al’islamy, risaalat duktouraah, (Misr: jaami’at ‘Ain Shams, 1992m).

63. Muhammad Qaalit Bideewy Abu Dalw, alghabn wa al’istighlaal fi nitaaq ‘uyoub
al’iraadah wafqan lilganoun ADurduny, diraassah mugqaaranah, rissaalat majistir,
(jaami’at Aal Albait, 2005 - 2006m).

64. Mindy Aasyaa Yasmeenah, alnizaam al’aam wa al’uqoud, rissaalat majistir fi
alhuqouq, far’ al’'uqoud wa almas’ouliyah, (jaami’at Yousuf bin Khuddah, 2009m).

Almajallaat wa Ababhath:

65. Dr. Saalih Ahmad Allaheeby, al’istighlaal wa athar ‘adam tanzeem ahkaamih fi
gqanoun almu’aamalaat almadaniyah Al’imaaraat, majallat alqganoun Almaghriby,
2016m, al’adad 32.

algawaaneen wa altashrie’aat:
66. Qanoun almu’aamalaat almadaniyah Al’imaraat 5/ 1985m.
67. Alganoun almadany Almisry ragm 131 lisanat 1948.
Aaial) aal jall
Allex Weill, Francois Terré: Droit Civil, Les obligations, Dalloz, (3 édition, 2009).
Cass. Civ. 7 Fév 1990, RTD Civ. 89 (3) Juil. Sept. 1990..
Francois Terre, Droit Civil, Les obligations, (9 édtion, 2005).

Jacques Flour- Jean-Lus Aubert, Eric Savaux: Les obligations -1. (L’acte Juridique, éd
dalloz, 12 édition, 2006).

Philipe Le Tourneau, Contrat et obligations, (rep, dalloz, 1999).
Strack (b), Roland (h), et Boyer (1), Droit Civil, (2. Le contrat, LITEC, 1998).

683 2 50a) 18 sl digilil) polal) &8yLid) dsole dlows 2021 oy



(1685-638 ) Giorlall 5y ookl ISl oy 2isl) rgaan Jass & (g2 dakes

The Judge’s Authority in Contractual Amendment Due
to Exploitation Accompanied by Gross Injustice

Ahmed Ali Hassan Al Ali

Saleh Al-Luhaibi
College of Law - University of Sharjah
Sharjah - U.A.E.

Abstract:
The

contract represents the most important legal means linking individuals
in their transactions. It is based on the principle of the power of the will,
which is the basis for the establishment and implementation phases. The
rights and obligations agreed upon by the parties are increased or decreased
only by contracting the parties’ mutual agreement.

However, the formation or implementation of the contract may interfere
with economic, social and political circumstances that the parties did not
expect during the formation or conclusion of the contract. This leads to
economic imbalance which, in turn, leads the parties, the legislator and the
judge to seek a means to reorganize the contract and ensure its economic
balance, whether through the intervention of the legislator or through
agreement of the parties or the judge by means of limitation or addition to
maintain the contract as in the case of gross injustice. The study aimed to
shed light on the extent of the judge’s authority and the fact that he should
play a positive role in order to achieve contractual justice, prevent harm to
one of its parties and try to root out some circulating concepts or theories
such as injustice and exploitation and the extent of the judge’s authority
to modify the economic balance of the contract. The study ended with
some results, the most important of which are: the injustice is not limited
to inequality between the contractual obligations but the will of the grieved
contractor as well as the intent of the oppressor contractor are examined.
The UAE legislator does not consider the injustice unless it is extravagant
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and accompanied with cheating, except in specific exceptional cases.

The study concluded with several recommendations including the
following: the UAE legislator shall provide for the defect of exploitation
within the scope of the defects of the will in the Civil Transactions Act and
shall search other cases to protect the grieved party in the contract other
than clear inconsideration or ungovernable passion.

Keywords: Contract Amendment, Judge, Gross Injustice, Exploitation,
Claim of Revocation, Undervalue Claim.
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