Aol ! 9 &9 S 8 ghall JLSYY dmaler Aoes

(23) 35 S 88l SlS Tl J ol 056 e 5o B il S oY) i gadll Bdlas B oladl) g i) el
Jaaadt 1971 )

S OUMp TRCIIC SV TP DU i JC S U T L Y
https://political-encyclopedia.org/library/9613 :cqt Ly,

2026/04/10 12:33 +03  :513 z¥! 7y

o sl O e sl g szl y J o )l e OOy Ul delis o U Bsls 8 2S5 50 o & polped) 5 pun sl
RO [N PR [T [TV SN S N -3 S PRIRCI P W N U T2y EAP BN SNV EFEEN
S Jol s >, Encyclopedia Political - & b i s o) g e slaadl o 0y 50
info(@political-encyclopedia.org

Pl o1y by 5 Je laiilse a Encyclopedia Political - UM E P EF-SRE WP SN
https://political-encyclopedia.org/terms—of-use Sl o ama

v . . - LU A . - - - - 1 - -—
il &yﬂ\@—Q@aJ&JJWWU 4.:.»)4\.&“ (}L-.U)ng WL"AJ’”C;)"J‘JL’"‘J' \Mk;.cd),@:r)\v.» F":".-"- o
Lo Ul (s gy A oY) g Laad) Ras ) lllaney 3 S ASL G yi by b LS ptans £ BN
- & ; =
1.':. 1] o an }
j‘ 4
v


https://aujfps.uoanbar.edu.iq
https://aujfps.uoanbar.edu.iq
https://political-encyclopedia.org/library/9613
mailto:info@political-encyclopedia.org
https://political-encyclopedia.org/terms-of-use
http://www.tcpdf.org

in

UNIVERSITY OF ANBAR

K P. ISSN: 2706-5804

Journal of Anbar University for
Law and Pelitical Sciences

e a1y 091l aglall s LAWY Cameloe Caloxe

/

E.ISSN: 2075-2024

Volume 14 - Issue 2- December 2024 )

¢ alaall &Y daall DY Y E SV o els

The Role of the judiciary in Addressing Procedural Legislative Deficiency
A- Study In light of the Iraql Criminal Procedure Law No. (23) Of 1971 as amended.

! Assistant Professor Dr. Kawthar Ahmed Khaland 2 Dr. Muhammad Kak Allah

Smail

! University of Salahuddin - College of Law - Department of Law

Abstract:

The existence of law, in general, is to regulate the behavior and actions of
individuals in society. Criminal law is characterized by the dual nature of its
substantive rules that determine criminal behavior, including penal and procedural
laws, which are regulated by the Iraqi Law of Criminal Procedure. It organizes the
procedures of prosecution of criminals, Investigation of committing crime causes,
examination of the surrounding circumstances, the trial of perpetrators, and appealing
judgments issued by competent courts. However, the rules of this law may sometimes
shrouded in ambiguity and thus require interpretation and solution.

This is particularly true when the law does not address all facts, conditions, and
assumptions, which arise in practice, or those that emerge normally due to the
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advancement of science and technology. Since legislation, in general, is not perfectly
complete because it is made by someone who is imperfect. The court must resolve
cases presented in practical reality, and the judge cannot refuse to adjudicate a case or
abstain under the absence of legal text. In many cases, judges must address gaps in
criminal legislation by making judgment based on the incident at hand. Additionally,
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the positive role granted to criminal judges, particularly their discretionary authority to
form their convictions in accordance with the law, which enhances the effectiveness of
legal texts by applying existing laws properly or seeking better alternatives, in case of
missing legal rules, often resorts to analogical reasoning and deduction based on
interpretative methods to address legislative deficiencies. This role appears in the
interpretation and application of procedural laws and substantive laws, however, the
latter falls outside the scope of our study. It is worth noting that when a legal text is
clear in its terminology and meaning, so only linguistic interpretation is required to
reach the legislator's intent, the judge's role is simply to apply legal text to the incident
presented to them without the need for interpretation, in accordance with the rule
"There is no room for interpretation when the text is clear ".

The importance of this study shows that "if jurisprudence is the scientific
aspect of the law, then the judiciary is its practical aspect. If the law is stripped of its
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scientific and practical aspects, little remains of it." The key question is: Can the
judiciary effectively address these deficiencies? Judicial interpretation, alongside
legislative and jurisprudential interpretation, is a critical legal tool for clarifying the
meaning of the text and discerning the legislator's intent when the text is ambiguous or
unclear. This study aims to explain the role of the criminal judiciary in addressing the
deficiencies of procedural criminal legislation, whether in federal Iraq or the Kurdistan
Region.

To cover all aspects of this study, Analytical, inductive, and critical approach
are employed to the texts of the Iraqi Law of Criminal Procedure, concerning those
that are ambiguous or deficient. These deficiencies have been addressed and rectified
through decisions issued by the Iraqi criminal judiciary and the judiciary of the
Kurdistan Region. Therefore, this study is divided into two main sections in addition
to the introduction.
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