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The seller's obligation to preserve the goods due to the buyer's fallure to pay the
price in the international sales contract
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Abstract:

The obligation to save the goods in the
international sales contract is one of the obligations of a
special nature because of its nature, as it is sometimes
imposed on the seller, if the goods are in his possession or
at his disposal, and it is imposed on the buyer at other
times if the goods are in his possession or at his disposal,
and one of the cases in which the seller is obligated to
save the goods is the case of the buyer's non-receipt of the
goods, which makes their possession remain with the
seller and at his disposal, so he is obligated to save it, and
the other case, which is the subject of Our research is the
case of the seller's obligation to save the goods because of
the buyer's failure to pay the price, the buyer's failure to
pay for the goods, does not make the seller obligated to
deliver them until he meets the full price, and therefore
the goods remain in his possession, and for the purpose of
ensuring that the goods are not exposed to any damage
International laws and agreements have shown that the
party in this case is obliged to save the goods, and a
condition has been set for that that the obligation to save
due to the buyer's failure to pay for the goods subject to
preservation if Payment and delivery were inseparable
conditions..
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(1 ) Landgericht Neubrandeburg, Germany,no 10 O 74/04, 03-08-2005, , for more
information visit https://www.unilex.info, date of visit 7/6/2023 ,at 6:05pm

(2 ) Where a contract has been concluded but does not state a price or make
provision for the determination of the price, the buyer shall be bound to pay the
price generally charged by the seller at the time of the conclusion of the contract.
(3) Where the price is fixed according to the weight of the goods, it shall, in case
of doubt, be determined by the net weight.
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(1) article ( 2-305) from UCC (( (1) The parties if they so intend can conclude a
contract for sale even though the price is not settled. In such a case the price is a
reasonable price at the time for delivery if

(a) nothing is said as to price; or

(b) the price is left to be agreed by the parties and they fail to agree; or

(c) the price is to be fixed.in terms of some agreed market or other standard as set
or recorded by a third person or agency and it is not so set or recorded.))

deols ¢ 4 gildl) r:}[f_// 4'BV’ ‘"CJM‘ Ol Galal e t__\,\j\" I C_Aﬂ Ous 2 ¢ Loy el
¢ S 2l cobahitps://doi.org/10.35246/j015.v33i2.59¢ ¥V Y « YA

(2) article (2-305-2) from UCC (( (2) A price to be fixed by the seller or by the
buyer means a price for him to fix in good faith))

(3 ) article (2-305-3) from UCC (( When a price left to be fixed otherwise than by
agreement of the parties fails to 1)e fixed through fault of one party the other may at
his option treat the contract as cancelled or himself fix a reasonable price))

(4 ) article (2-305-4)from UCC (( Where, however, the parties intend not to be
bound unless the price be fixed or agreed and it is not fixed or agreed there is no
contract. In such a case the buyer must return any goods already received or if
miable so to do must pay their reasonable value at the time of delivery and the
seller must return any portion of the price paid on account.))
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(1) article (8) from thesales of law code (( (1) The price in a contract of sale may
be fixed by the Ascertainment contract, or may be left to be fixed in a manner
agreed by the of price. contract, or may be determined by the course of dealing
between the parties
. (2) Where the price is not determined as mentioned in subsection (1) above the
buyer must pay a reasonable price.
(2 ) article (8/3) from the same code (( What is a reasonable price is a question of
fact dependent on the circumstances of each particular case.))
(3) article ( 9) (( (I) Where there is an agreement to sell goods on the terms
Agreement that the price is to be fixed by the valuation of a third party, to sell at
and he cannot or does not make the valuation, the agreement is valuation. avoided ;
but if the goods or any part of them have been delivered to and appropriated by the
buyer he must pay a reasonable price for them.
(2) Where the third party is prevented from making the valuation by the fault of the
seller or buyer, the party not at fault may maintain an action for damages against
the party at fault.))
(4) article ( 5.1.7) from unidroit principles (( (1) Where a contract does not fix or
make provision for determining the price, the parties are considered, in the absence
of any indication to the contrary, to have made reference to the price generally
charged at the time of the conclusion of the contract for such performance in
comparable circumstances in the trade concerned or, if no such price is available, to
a reasonable price.))
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(1) article (5.1.7.2) (( 2) Where the price is to be determined by one party and that
determination is manifestly unreasonable, a reasonable price shall be substituted
notwithstanding any contract term to the contrary))

(2) Centro de Arbitraje y Conciliacion Mercantil de la Cdmara de Comercio de
Bogotd, Arbitral Award, 06-09-2013,for more information visit www.unilex.info ,
date of visit 12/6/2023 at 4:06pm

(3) article ( 5.1.7.3) (( (3) Where the price is to be fixed by one party or a third
person, and that party or third person does not do so, the price shall be a reasonable

price.))
(2 \ \/)
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(1) article (5.1.7.4) (( (4) Where the price is to be fixed by reference to factors
which do not exist or have ceased to exist or to be accessible, the nearest equivalent
factor shall be treated as a substitute.))

(2) article (6:104) from PECL((Where the contract does not fix the price or the
method of determining it, the parties are to be treated as having agreed on a
reasonable price.))

(3) article (6:105) (( Where the price or any other contractual term is to be
determined by one party whose determination is grossly unreasonable, then
notwithstanding any provision to the contrary, a reasonable price or other term
shall be substituted.))

(4) article (6:106) (( (1) Where the price or any other contractual term is to be
determined by a third person, and it cannot or will not do so, the parties are
presumed to have empowered the court to appoint another person to determine it.
(2) If a price or other term fixed by a third person is grossly unreasonable, a
reasonable price or term shall be substituted.

(5) article (6:107) (( Where the price or any other contractual term is to be
determined by reference to a factor 333 which does not exist or has ceased to exist
or to be accessible, the nearest equivalent factor shall be substituted.))
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(3) Article 59 /1. The buyer shall pay the price to the seller at the seller’s place of
business or, if he does not have a place of business, at his habitual residence, or,
where the payment is to be made against the handing over of the goods or of
documents, at the place where such handing over takes place.
(4) Article 59// 2. Where, in consequence of a change in the place of business or
habitual residence of the seller subsequent to the conclusion of the contract, the
expenses incidental to payment are increased, such increase shall be borne by the
seller.
VA0a (Gl Hhae (Gl e 3 ()
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(1) Where the parties have agreed upon a date for the payment of the price or where
such date is fixed by usage, the buyer shall, without the need for any other
formality, pay the price at that date.
(2) Andrea vincze , remark on whether and the extant to which the principles of
European contract law ( PECL) may be use to help interpret article 55 of the CISG
, October 2004 ,3n f
(3) Gyula eorsi , eorsi in Bianca bonell commentary on the international sales law ,
Giuffre: Malian 1987 ,p401-409
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,GmbH. V. N V Belgium , court Hof van Beroep Antwerpen ,2002/AR/2087,date
24/4/2006,for more information visit https://www.unilex.info, date of wvisit
5/2/2023 ,at 5:25pm )
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Court tribunal of commercial Arbitration at the Russian federation chamber of
commerce ,n0142/94,co;Russian federation ,date 25/9/1995, for more information
visit https://www.unilex.info, date of visit 5/2/2023 ,at 9:24pm
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(1) Enderlien and Maskow, international sales law :United nation cinvention on
contract of the international sales of goods,convention on the limitedition period in
the international sale of good:commentary,Oceana,1992, p2n4

Néa c(\' Yo dagill ‘)\J) ¢ Dliw Glaall ade (pies salall e 32 (V)
(3) john honnold , Uniform Law for International Sales under the 1980 United
Nations Convention, Second Edition, 1991,p339
(4) article 7:104 from PECL (( To the extent that the performances of the parties
can be rendered simultaneously, the parties are bound to render them
simultaneously unless the circumstances indicate otherwise.))
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(1) article 2-205 from UCC (((1) Tender of delivery is a condition to the buyer’s
duty to accept the goods and, unless otherwise agreed, to the buyer’s duty to pay
for them. Tender entitles the seller to acceptance of the goods and to payment
according to the contract.))

(2 )article 71 from ULIS ((Except as otherwise provided in Article 72, delivery of
the goods and payment of the price shall be concurrent conditions. Nevertheless,
the buyer shall not be obliged to pay the price until he has had an opportunity to
examine the goods.

(3) article 72/1 from ULIS ((. Where the contract involves carriage of the goods
and where delivery is, by virtue of paragraph 2 of Article 19, effected by handing
over the goods to the carrier, the seller may either postpone despatch of the goods
until he receives payment or proceed to despatch them on terms that reserve to
himself the right of disposal of the goods during transit. In the latter case, he may
require that the goods shall not be handed over to the buyer at the place of
destination except against payment of the price and the buyer shall not be bound to
pay the price until he has had an opportunity to examine the goods.))

(4) article 72/2 from ULIS (( Nevertheless, when the contract requires payment
against documents, the buyer shall not be entitled to refuse payment of the price on
the ground that he has not had the opportunity to examine the goods.))
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(1) article 28 from sales of goods act (( Unless otherwise agreed, delivery of the
goods and pay- Payment and ment of the price are concurrent conditions, that is to
say, the delivery are seller must be ready and willing to give possession of the
goods concurrent conditions. to the buyer in exchange for the price and the buyer
must be ready and willing to pay the price in exchange for possession of the
goods.))
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(1) Juzgado sexto de Primera Instancia del Partido de Tijuana, 868/99, Mexico,
14-07-2000,for more information visit www.unilex.info , date of visit 22/6/2023 at
5:25pm
o8 Danadll Bl Cilaany an La sliy 3 aalia ¢l jidia ol Cus Ll pli g (adlii; (V)
Lsoall o e gkl Gl Auedl) )Y ol (A Lealadin alu aad e gailga ailis el
Jf s Al Legidle o Gabaiiles Aa jall 55 IV 5 Al 5qS0 SaSaall Clainall 3y 5 Al
ol e sl o5 dos gy gl () bl G 50 Unlade @bl sl 68 ptbie 28UEY) ol
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CONSULTORA DE ENERGIAS RENOVABLES S.A. (CONERSA) vs GRID-
SOLAR B.VM , Arrondissementsrechtbank Arnhem, 165115 / KG ZA 08-19,
Netherlands, 31-01-2008 , for more information visit www.unilex.info , date of visit
22/6/2023 at 7:36pm
(3) Henrey Deeb Gabriel , the buyer performance under CISG m trender in the

decision , for moer information look at https
/Iwww.cisg.law.pace.edu/cisg/biblio/gabreil 14html, last view28/5/2023 at 9:10pm
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Johnson SA v. Liviana Conti Srl, Monomeles Protodikeio Thessalonikis,
for more information visit www.unilex.info , date 43945/2007, Greece, 27-11-2007
:36pm?of visit 22/6/2023 at

(2) Maskow , op,cit,p3n7
G Sladall gas) sy (5 yidiall oy ol 1) alll a8y (3laty Lad dxda JS JONE) o) J g8l e 2 Y o-
Al adey alie DU 42823 4paa Ol 4l il 1A ¢Guadlly g o) 3Ll Jais () 588 clgidh aday 4l aae
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(1) article 9:201 from PECL (( 9:201. (1) A party who is to perform simultaneously
with or after the other party may withhold performance until the other has tendered
performance or has performed. The first party may withhold the whole of its
performance or a part of it as may be reasonable in the circumstances.

(2) A party may similarly withhold performance for as long as it is clear that there
will be a non-performance by the other party when the other party’s performance
becomes due))
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(1) Article (2-325) from UCC act (( (3) Unless otherwise agreed the term "letter of
credit" or "banker's credit"' in a contract for sale means an irrevocable credit issued
by a financing agency of good repute and, where the shipment is overseas, of good
international repute. The term "confirmed credit" means that the credit must also
carry the direct obligation of such an agency which does business in the seller's
financial market.))
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